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Emerging Responsibilities 


of the States 


Address by the President of the Council of State Governments 


LeRoy Collins, Governor of Florida 


To the Fourteenth Biennial General Assembly of the States 
at Chicago, Illinois, December 4, 1958 


I FEEL at home here in this assembly because 
I know that you and I share not only a mutual 
affection for state government but, moreover, 
a concern over its shortcomings and an exhila- 
ration over the opportunities it nonetheless of- 
fers for making still greater contributions to 
the national well-being and the progress of 
mankind. 

There is much talk these days about “‘states’ 
rights.”” The term seems to have a variety of 
meanings, depending on who is doing the 
talking. 

I believe there are areas of service where the 
states should have full responsibility, and that 
it would be a good thing for the country if 
the governmental domains of the states and 
national government were more clearly de- 
lineated. This can never be easy to accomplish, 
however. 

State government had its inception in co- 
lonial rejection of strong central authority and 
the later repudiation of a loose alliance of 
sovereign states under the Articles of Confed- 
eration. 

The result was, as we all know, perhaps the 
most amazing social compact in mankind's his- 
tory—the United States Constitution. 

It held that the basic purpose of government 
was to “establish justice, insure domestic tran- 
quility, provide for the common defense, pro- 
mote the general welfare, and secure the bless- 
ings of liberty.” 

This document represented the practical 
framework housing the burning ideal of the 


2 


revolutionist so forcefully and eloquently ex- 
pressed in the Declaration of Independence: 

“All men are created equal. . . . they are 
endowed by their Creator with certain un- 
alienable rights, that among these are life, lib- 
erty and the pursuit of happiness. That to se- 
cure these rights, governments are instituted 
among men, deriving their just powers from 
the consent of the governed.” 


GOVERNMENT AND THE PEOPLE 

So when we think of “‘states’ rights’” we 
should bear in mind that the paramount 
American democratic concern historically has 
been for the rights of people rather than the 
rights of government, whether national or 
state. And I submit that the measure of worth 
of any level of American government is the 
degree to which it approaches that goal. 

We in America recognize that our people, 
as individuals and in private pursuits, can ac- 
complish a vast amount for themselves. But 
we also realize there are limitations to this. 

And where these natural limitations on in- 
dividual and private ability end, I feel govern- 
mental responsibility begins. 

For government is the one vehicle through 
which all the people can work together to ac- 
complish goals which they, as individuals and 
through private initiative and resources, are 
unable to achieve. 

Just as it should not meddle where individ- 
uals or private interests are doing the job well, 
so should government never hesitate to act 





boldly and imaginatively in those fields where 
individuals are unable or unwilling to get the 
necessary job done. 

In a democracy, we accept the idea, which is 
rather new in the world’s history, that the pub- 
lic as a whole is capable of making wise deci- 
sions and we abhor the ancient concept that 
it is necessary for a governing elite to make 
the decisions for the people. 

Government is the people’s business. As 
such, it must be dedicated to the public inter- 
est. And the public interest can never be 
measured by the sum total of the special inter- 
ests. 


A DYNAMIC, FLEXIBLE SYSTEM 

Government should be a dynamic and crea- 
tive force in our society, not a disinterested by- 
stander or a blind referee or a passive status- 
quo caretaker, for the American people will 
always be a dynamic people with everchanging 
needs. 


No nation in history has changed so much 
so fast—yet the basic foundation of our Ameri- 


can form of government has endured, until 
this unique arrangement has become the old- 
est federal system in the world. 

That federal system, although a century and 
three-quarters old, is relatively young. In that 
space of time it has weathered the mortal dan- 
gers of national infancy, the conquering of a 
continental wilderness, an industrial revolu- 
tion and major depressions, a civil war, several 
international conflicts including two world 
wars, the entrance into the atomic space age 
and America’s transition from the newest and 
weakest nation to the strongest ever known. 

These things never could have been accom- 
plished, this progress could not have been 
made, if our initiative, our resourcefulness, 
our determination and will had been circum- 
scribed by inflexible legal forms or, as we say 
in the South, by “hog-tied” thinking. 

Not only does the constitution guarantee 
basic individual rights, but it also leaves flex- 
ible to a degree the tools of government 
which might be used for implementing these 
rights. 

If one level of government fails to respond 
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to grave public needs as they emerge, the prog- 
ress of the people is not allowed to stagnate or 
retrogress. Governmental machinery, through 
another level, can pick up and carry on. 

Half a century ago, Elihu Root sounded a 
warning which has continued to be extremely 
meaningful ever since: 

“It is useless for the advocates of states’ 
rights to inveigh against the supremacy of the 
constitutional laws of the United States or 
against the extension of national authority in 
the fields of necessary control where the states 
themselves fail in the performance of their 
duty. 

“The instinct for self-government among 
the people of the United States is too strong 
to permit them long to respect anyone’s right 
to exercise a power which he fails to exercise. 
The governmental control which they deem 
just and necessary they will have. 

“It may be that such control would better 
be exercised in particular instances by the gov- 
ernments of the states, but the people will have 
the control they need, either from the states 
or from the national government; and if the 
states fail to furnish it in due measure sooner 
or later constructions of the constitution will 
be found to vest the power where it will be 
exercised—in the national government.” 


TWO DECADES OF STATE PROGRESS 

Back in 1935, the National Resources Board, 
in a report to President Roosevelt, took a look 
at how states were planning to meet their re- 
sponsibilities and found them falling far short. 

As all of us can remember, states could not 
cope with the staggering problems of the de- 
pression and it became necessary for the na- 
tional government to put the country back 
on its feet. 

One of the most graphic indictments of the 
failure of states to assume their responsibilities 
was Albert Deutsch’s shocking book, “The 
Shame of the States,” published in 1948, which 
exposed unspeakable conditions in state men- 
tal institutions. 

So poorly had states addressed themselves to 
meeting their responsibilities in the first third 
of the 20th century that the late British au- 
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thor, Harold Laski, who was one of America’s 
greatest admirers and yet severest critics, sol- 
emnly predicted the death of the “epoch of 
federalism” in this country. 

Our future prospects seemed so grim that 
Roscoe Drummond, one of America’s most 
astute journalists, concluded a little later that 
“our federal system no longer exists and has 
no more chance of being brought back into 
existence than an apple can be put back on 
the apple tree.” 

Nevertheless, in the past two decades states 
have been doing much better in meeting new 
responsibilities, and the development of the 
Council of State Governments has contributed 
significantly to this progress. Admittedly, few 
apples have been put back on the state tree, 
but the tree has become more virile, has blos- 


somed again and produced new apples. 

Since 1940, expenditures of state and local 
governments, for needed services, exclusive of 
federal aid, have jumped from $8.3 billion to 
$36.6 billion, an increase of 350 per cent. 

In public education, we have increased our 


investments over this period more than 300 
per cent. 

For mental hospitals, we have stepped up 
our expenditures almost 500 per cent. 

In highway construction, the increase has 
been more than 400 per cent. 

These are only indicators of the degree to 
which state governments of late have been as- 
serting themselves. The variety of services now 
performed by state governments is equally im- 
pressive. 


THE NECESSITY: 
GROWTH AND CHANGE 

As the theme of this conference points up, 
the vitality of state government hinges on how 
our states face up to their emerging responsi- 
bilities. Indeed, the vitality of our entire 
American governmental system depends on 
this. 

The one thing we can always count upon is 
that this is a changing world. From the begin- 
ning of time, it has always been true that or- 
ganisms which cannot or will not change with 
the world perish. 


A geologist’s cross-section of the earth shows 
that our planet, itself, is a graphic record of 
centuries of change. 

Human progress requires continuing 
change, which can be seen in the fact that 
the common characteristic of all living things 
is constant growth and change. 

A businessman, whatever his line, whose 
methods become static, who does not keep in 
step with progress, quickly becomes another 
failure. 

In government, change for the sake of 
change, of course, has no merit. There is a 
place for the balance-wheel of conservatism— 
provided that which we seek to conserve is of 
lasting worth. 

But, while such a balance-wheel is needed, 
the main drive-wheel of human progress al- 
ways will be the development of progressive 
programs to meet new needs. 


PUBLIC NEEDS 
AND LEVELS OF GOVERNMENT 

Our greatest public needs, of course, emerge 
at the local or city level. If the need is allowed 
to go unmet at that level, it soon becomes a 
county problem. If not dealt with at the 
county level, it becomes a concern of the state. 
If it fails to receive attention there, it becomes 
a national matter. 

Instead of identifying each governmental 
problem as it arises and assigning its solution 
to the level of government best suited to han- 
dle it, too often we have followed the easiest 
course by passing the buck from the city to the 
county, from the county to the state, and from 
the state to the national government. 

Once that buck is passed, it seldom comes 
back. 

I yield to no one in my devotion to the 
rights of states to perform those governmental 
functions properly within their jurisdiction, 
but I want no part of the slogan of “‘states’ 
rights” if it is used as an excuse for doing noth- 
ing. 

Public services, it seems to me, should be 
undertaken by the level of government closest 
to home which can do the job best. This natu- 
rally means the national government should 





do certain jobs, the state governments should 
perform others and the local governments, still 
others. 

This does not mean, however, that various 
levels of government should not undertake 
joint responsibilities. Nor does it mean that 
state governments should be arrayed against 
the national government. 

I have participated recently in the work of 
the Joint Federal-State Action Committee. In 
this work, I have become more and more con- 
vinced of the futility of endeavoring to un- 
scramble the omelet of existing joint federal- 
state programs. 

As Governor Freeman of Minnesota has 
noted, thus far the recommendations of the 
committee for programs to be returned exclu- 
sively to the states constitute less than 2/100ths 
of 1 per cent of the money now expended by 
the national government in support of state 
and local services. 

This experience, however, has strengthened 
my conviction that if our states genuinely de- 
sire to reverse or even restrain the trend toward 
greater assumption of authority by the national 
government—and I fully believe we should— 
we must look for ways in which we, as states, 
can move now to assume our proper responsi- 
bility for new needs which are now emerging. 

This will never be an easy task. But I am 
completely convinced that the man or woman 
who is looking for the easy road has no proper 
place in government. 

All progress has always been opposed. Often 
opposition comes from the sincere, as well as 
from those with fears of injury to special in- 
terests. Strangely, many stand-patters claim 
that they are practicing Jeffersonian princi- 
ples, when in truth Jefferson was the most 
liberal of all leaders of his time. 

Dr. Nicholas Murray Butler, referring to the 
essential qualities of an educated man, force- 
fully pointed out that he must have the “power 
of growth.” Here is part of what he said: 

“There is a type of mind which, when 
trained to a certain point, crystallizes, as it 
were, and refuses to move forward thereafter. 
This type of mind fails to give one of the es- 
sential evidences of an education. It has per- 
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haps acquired much and promised much; but 
somehow or other the promise is not fulfilled. 
It is not dead, but in a trance. Only such func- 
tions are performed as serve to keep it where 
it is; there is no movement, no development, 
no new power or accomplishment. The im- 
pulse to . . . permanent intellectual growth, 
is \ ng.” 

Governments, too, must, indeed, have the 
power of growth. Governments cannot exist in 
a trance. They must have movement, develop- 
ment—the power of accomplishment. 


STATE RESPONSIBILITIES TODAY 

It is encouraging, indeed, to see this as- 
sembly addressing itself to some of the more 
urgent of the emerging needs which can and 
should be met by state governments: nuclear 
development, programs for the aging, water 
resource development, expanded educational 
services, urban area problems and care, cure 
and prevention of mental illness. 

I am tempted to elaborate on opportunities 
each offers for state action, but I know this will 
be well covered in the remainder of your pro- 
gram today and Friday. 

In considering new needs, it is not enough 
that state governments think just in terms of 
the present. With foresight we must also think 
in terms of doing those things now which will 
enable us to meet more efficiently future re- 
quirements. 

To those of us who are from states with the 
fastest-growing populations, this is especially 
pertinent in relation to our institutional pro- 
grams—education, corrections, mental health 
and child care—as well as road-building. 

Many of us today are faced with not just a 
double problem in meeting these and many 
other needs, but a triple problem. 

First, we are confronted with the burden- 
some legacy of rundown and neglected facil- 
ities due to failure of state government in past 
years to face up to responsibilities of that day. 
Correcting this neglect alone is a monumental 


.task. 


We are faced also with a second problem: 
how to provide facilities to accommodate the 
needs of today’s population while at the same 
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time trying to clean up the debris of past neg- 
lect. These two problems are staggering. 

But, on top of all this, we have a third prob- 
lem. While we are cleaning up from past neg- 
lect and expanding our facilities to serve to- 
day’s needs, we must at the same time look 
ahead and plan for serving needs which we 
know future growth inevitably will bring. 

For example, it must be beyond calculation 
what our states could have saved if, in years 
past, those in authority had the vision and the 
will to acquire rights-of-way for road improve- 
ments which then could have been had for 
next to nothing and the costs of which today 
run into hundreds of millions of dollars. 

The needs easily could have been seen then. 
The neglect was a human one—the urge to get 
by with as little effort and on as low a budget 
as possible. But the result, instead of savings, 
was in reality a horrendous added cost and the 
great waste which always goes hand-in-hand 
with neglect. Our job today is not to assess 
blame but to see to it that we do not commit 
the same sin. 

It is in accomplishing this third phase that 
perhaps we have our greatest opportunity to 
raise safeguards protecting the rights of states 
to govern their own affairs. For the people of 
this nation will insist that we, today, do a bet- 
ter job of providing for the needs of their chil- 
dren than those in positions of responsibility 
did at the state level a generation ago. 

To meet our responsibilities, our state gov- 
ernments need more than just the desire to do 
so. Unfortunately, many have to face new 
needs with severe handicaps. In too many 
cases, we are shackled with obsolete and in- 
effectual tools to work with. 

Many of our states labor under outmoded 
constitutions, archaic and unfair tax struc- 
tures, poorly apportioned legislatures, medi- 
ocrity of governmental personnel, unimagina- 
tive leadership—all of which encourage a lack 
of public confidence and support. 

To correct these handicaps in state govern- 
ment is terribly difficult, as most of us know 
from frustrating, first-hand experience. I have 
found this one of the most bitter realities of 
American governmental life. 


NOT IN A VACUUM 

Just as we sorely need to recognize the ne- 
cessity for change if states are to meet their 
responsibilities, change is an even more vital 
need as we bring our thinking into sound focus 
and view the world around us. 

I do not think we can make any sound ap- 
praisal of state conditions these days without 
some grave reflections upon our national gov- 
ernment and its position in domestic and 
world affairs. 

For too long, I believe, those of us in state 
government have been trying to grapple with 
our problems in a vacuum. We have neglected 
to look around us and see that what troubles 
us in state government has a sound relation to 
the rest of the world. 

If our state and local governments are to 
assume their full responsibilities, they must be 
in position to pay the cost. However, our tax- 
payers are now carrying heavy burdens at all 
levels of government. 

For example, each year since the end of 
World War II the expenditures of American 
cities have exceeded their current revenues, 
and we now have all-time highs in municipal 
indebtedness. 

States are having to scrape the bottom of 
the barrel for new sources of revenue—and still 
are finding difficulty in financing adequately 
the minimum services they are now providing. 

This is true primarily because the national 
government has largely preempted tax sources 
and tax-paying ability in this country. 

Let me cite Flprida as a case in point. Last 
year, Floridians paid a total tax bill of $1.9 
billion—of which $1.2 billion went to the na- 
tional government and only $.7 billion to our 
state, county and municipal governments all 
combined. 

When you look at this problem in the aggre- 
gate of all the states, it becomes even more 
disturbing. 

For example, in the past 10 years the na- 
tional debt has jumped $12 billion. Yet in the 
same period—due in large part to their inabil- 
ity to harness new tax sources, which have 
been tapped for the national treasury—state 





and local governments have run up a debt in- 
crease of $32 billion, which is nearly three 
times the national debt increase. 

And state and local debt now stands at more 
than $50 billion, which is greater than the na- 
tional government’s debt in any year prior to 
World War II. 

Where, then, is the money to come from to 
perform the services state governments must 
provide if they are to meet their emerging re- 
sponsibilities? 


THE ALTERNATIVE TO COLD WAR 

The long-range hope, I am satisfied, lies in 
being able to reduce the astronomical appro- 
priations of the national government for its 
military and related services, which account 
for almost half of our total public cost—na- 
tional, state and local. And the bulk of these 
military expenditures is tied directly with wag- 
ing the “cold war.” 

No one, of course, wants to see America 
weaken her defenses so long as the Russian 
menace to the free world exists. 

At the same time, surely, we must recognize 
that as we augment our armaments we are at 
best investing in temporary security. 

We are not progressing toward the ultimate 
achievement of the day envisioned by the 
prophet Isaiah when “they shall beat their 
swords into plowshares and their spears into 
pruning hooks, nation shall not lift up sword 
against nation—neither shall they learn war 
anymore.” 

We must see that the Sputniks and the Ex- 
plorers, the Jupiters and the Thors can never 
supply the answers to the achievement of man- 
kind’s highest goal—creative living dedicated 
to what is just and noble and godly. 

Our truly great victories can only come in 
finding ways to bring to the front the good in 
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man, not the evil; in seeking world disarma- 
ment, not greater striking power; in finding 
mutual understanding, not in assembling 
greater and greater tools of destruction. 

It is probably true, as we are so often told 
these days, that we must have the best instru- 
ments of war to survive. But, surely, America’s 
destiny is not just to survive, but rather to tri- 
umph with true world leadership based upon 
unselfish service and the improvement of peo- 
ple’s opportunities everywhere. 

The initiative is upon America once again 
to accept history’s continuing challenge to 
make democracy work in actual practice, in 
the light of changed conditions. 

To deal realistically with our responsibil- 
ities as they emerge, we must understand that 
states are an integral part of a nation which no 
longer is insulated and isolated from what 
challenges the world. 

Our domestic and foreign challenges are 
identical: to implement peace at home and 
democracy abroad, as well as democracy at 
home and peace abroad. Indeed, they are in- 
separable, for one cannot be achieved in the 
absence of the other. 

At home, we are going to be called upon, 
in light of changing conditions, to implement 
still further the right to a better life. 

Abroad, we are going to have to review 
America’s true purpose and reassert it in the 
context of a rapidly changing world. And this 
means, simply, finding a way to live in peace 
with our fellowman. 

No, we have nothing to fear, and the world 
once again will learn it has nothing to fear 
from us if we will only allow the best that is 
within America to shine through. 

This is the alternative to the ‘cold war.” 

This is the road away from destruction. 

This is America’s true destiny. 





The States 


and the Council of State Governments 


Annual Report of the Executive Director to the Board of Managers of the Council * 


THIS ANNUAL report to the Board of Managers 
is dedicated to the men and women who have 
made it possible for us gathered here to take up 
our tasks with full conviction that the Council 
of State Governments will continue to meet its 
responsibilities. 

It is dedicated, first, to the state officials and 
legislators who year after year have worked in 
the Board of Managers and in all of the Coun- 
cil’s activities to lay our strong foundations, on 
which we can continue to build. 

It is dedicated, secondly, to the individual 
who, at the outset, had the vision, the purpose 
and the determination to start us on our way— 
Mr. Henry Toll, our first Executive Director 
and our Honorary President now. We are 
thankful for his distinguished service through- 
out the decades and for the fact that he and his 
guidance are with us today. 

We dedicate this report, finally, to the man 
who has served as our Executive Director for 
twenty years of most fruitful accomplishment, 
from 1938 to last Spring. I think we can well 
say, as the Governors’ Conference did in May 
when Frank Bane retired as its Secretary- 
Treasurer: “His wisdom, his planning, his hu- 
man warmth, his genius for cooperation and 
for drawing others into cooperation, have been 
our strong support day after day, year after 
year.” It is a source of strength to me that he 
remains at our side, and that he will continue 
to be with us, officially, by reason of your action 
in electing him a life member of the Board of 
Managers. 

So today, thankful for the legacy of accom- 
plishment and sound organization handed on 
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to us—we take stock of our present status and 
our future responsibilities. 


STATE GOVERNMENT IN 1958 

We are approaching the end of a year of im- 
portant advance and consolidation of gains by 
our state governments. We are about to enter a 
new year in which the demands upon state 
governments and their opportunities for serv- 
ice will be exceptional. 

These are times of unusual urgency. All of 
us have recognized that fact throughout 1958. 
It was reflected in the messages of Governors 
to the legislatures that convened in January. It 
has been a central consideration in the legisla- 
tive sessions themselves and in meetings 
throughout the nation in which state officials 
and legislators have taken counsel together. 

Governors last January saw the year then 
looming as the opening of a new period in 
American life. Recent events, including the 
launching of the first earth satellites, had 
marked the end of the postwar era. The veloc- 
ity of change in our world had accelerated. The 
necessity had increased for fresh, strong and 
imaginative action by government at all levels 
to keep pace with our age. 

Most assuredly this applied—and applies—to 
state government. We are not so directly re- 
sponsible for the conquest of outer space as 
the federal government. But the entire scien- 
tific revolution now at hand, with all of its 


*Submitted by Brevard Crihfield, Executive Director of 
the Council. The text presented here is somewhat abridged 
from the report placed before the Board of Managers at its 
Annual Meeting in Chicago, Illinois, December 3, 1958. 
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worldwide implications for good or ill, for 
peace or destruction, involves us crucially. 

This revolutionary era has sharply increased 
both the necessity for and the attainability of 
progress in practically all of the fields of service 
that pertain to the states. In a particularly ob- 
vious sense that is true of education. It is also 
true of health and welfare, the management of 
our natural resources, the development of our 
highways, and almost every other purpose for 
which state governments govern. 

That being the broad situation, it is not sur- 
prising that the legislatures of 1958 provided 
for marked advance in state services and facil- 
ities. It was, of course, an off year, in which just 
over a third of the legislatures held regular ses- 
sions. Likewise, for much of the year, it was a 
time of some immediate economic uncertainty, 
which prompted caution in judging finance 
and revenue prospects. Nevertheless, most of 
the legislatures with regular sessions voted rec- 
ord budgets. Some of them were able to avoid 
tax increases. But in a number of states legis- 
latures adopted measures to increase the rev- 
enues required in order to meet the demand 
for services. 

No service area, certainly, received more at- 
tention than education. It accounted for major 
and rising shares of the record appropriations. 
This resulted, in part, from the pressure of 
larger enrollments and the continued effort of 
our states to improve the schools. It also re- 
flected recognition that the scientific revolu- 
tion heightens the necessity for sound and 
expanding education. 

Highway legislation during the year in- 
cluded important measures for traffic safety, in- 
creased authorizations for road construction 
and other measures to improve the highway 
systems. There was much action for health and 
welfare, including measures to aid older citi- 
zens, to improve mental health services, to pro- 
vide services for children and youth and to 


help citizens in economic need. 

The year has brought advances in the organ- 
ization, facilities and staffing of many state gov- 
ernments. And it has been a period of highly 
significant re-examination of our intergovern- 
mental relations. The states have led in efforts 


to strengthen the federal system, to bring 
greater order into it, and to assure that the 
states themselves shall discharge their respon- 
sibilities under it. 

But if 1958 has been notable in state legisla- 
tion and executive action, it has been even 
more important as a time of self-examination, 
of preparation for moving forward. Next year 
almost all of our legislatures, instead of a third 
of them, will be in full regular sessions. For 
them and all who participate in state govern- 
ment, 1959 will indeed be a year of decision. 

It has been the privilege of the Council of 
State Governments to serve the states in their 
increasing tasks through 1958. It is our oppor- 
tunity to work for them in the still heavier 
tasks now confronting them. 


FIELDS OF EMPHASIS IN 1958 
During 1958 certain areas have stood out in 
the Council’s activities. 


Federal-State Relations 


Of these, none has been more prominent 
than federal-state relations, especially our 
work for the Joint Federal-State Action Com- 
mittee. This comprises, as you know, a number 
of Governors appointed by the Chairman of 
the Governors’ Conference and cabinet mem- 
bers and other federal representatives ap- 
pointed by the President of the United States. 

One of our staff is Research Director of the 
Governors’ Committee on Federal-State Rela- 
tions, consisting of the Governors on the Joint 
Committee. Other staff members devote much 
time to the committee’s work. Their primary 
contribution has been a lengthening series of 
research reports covering such subjects as 
higher education, vocational education, atomic 
energy, mental health, medical needs of the 
aging, public assistance, migratory farm labor, 
urban renewal, and waste treatment plants. 

Federal-state relations are the most enduring 
political question in the United States, The 
complex problems involved have occupied 
some of the best minds of the Republic ever 
since the days of the Founding Fathers. Thus 
it isn’t surprising that the Joint Committee, 
established in 1957, has not come up with de- 
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finitive solutions. But it has made major con- 
tributions. The contributions are not confined 
to its detailed recommendations to date—such 
as its proposals and suggestions bearing on 
vocational education and waste treatment con- 
struction grants, natural disasters, atomic 
energy, urban development, metropolitan 
planning and telephone service taxes. Those 
matters have all been before you for months. 
They call for close attention in all of the states. 
But more important than any of the details, I 
think, is the fact that a group drawn from the 
highest executive ranks of the state and federal 
governments is exploring—on a continuing 
basis—the best means of handling broad prob- 
lems of public policy that involve government 
at all levels. 

By reason of the Joint Action Committee's 
work there is less likelihood that governmental 
tasks henceforth will simply drift by chance to 
this level of government or another. There is 
more prospect both of an orderly and a logical 
distribution of functions among levels of gov- 
ernment and of beneficial cooperation be- 
tween the states and the national government 
on tasks in which both share responsibilities. 

The Council’s activity in federal-state rela- 
tions has by no means been confined to its work 
with the Joint Action Committee. Our Wash- 
ington office has devoted itself continuously 
to federal-state problems. As one example of 
the manner in which constructive federal-state 
action can be obtained, we can cite the devel- 
opment in 1958 of federal and state legislation 
to regulate pleasure boating. The Council's 
Committee of State Officials on Suggested State 
Legislation, which prominently participated in 
this project, also has cooperated closely with 
the Office of Civil and Defense Mobilization 
in developing and placing before the states 
suggested legislation to provide for continuity 
of governments in event of emergency. 

The Board of Managers will hear today a 
report of a Council committee which it created 
two years ago to study the problem of jurisdic- 
tion over federal lands within the states. This 

See “An Exercise in Federal-State Relations,” beginning 


on page 50 of this issue, for detailed description of the way 
the legislation was developed. 





NEW OFFICERS 


The Council of State Governments 


The following officers were elected at the an- 
nual meeting of the Board of Managers of the 
Council of State Governments at the Sheraton 
Hotel, Chicago, Illinois, on December 3, 1958. 


President LeRoy Collins, Governor 
of Florida 

First Vice-President Senator Elisha T. Bar- 
and Chairman of the rett, New York 

Board 


First Vice-President- 
Elect 


Second Vice-President 


Senator James J. Mc- 
Bride, California 
Latham Castle, Attorney 
General of Illinois 
Senator Hal Briden- 
baugh, Nebraska 

Dave S. Coltrane, Assist- 
ant Director of Admin- 
istration and Budget 
Officer, North Carolina 


Third Vice-President 


Auditor 


Two new Managers-at-Large were elected, to 
serve on the Board of Managers for a period of 
five years: 

Lane Dwinell, Governor of New Hampshire 

Walter W. Johnson, Member of the Senate and 
Former Governor of Colorado 

Henry W. Toll of Colorado remains Honorary 
President of the Council. 











committee and members of the Council staff 
met many times during the biennium with an 
inter-agency committee appointed by the Pres- 
ident. Agreement has been found on federal 
legislation—yet to be enacted—and a suggested 
state act. The latter has been endorsed by the 
Committee on Suggested State Legislation and 
appears in its Program for 1959. 

Additional examples of fruitful action in 
federal-state relations are noted in later sec- 
tions of this report. 


Education 

Simultaneously, the Council has been much 
occupied with problems of education. This isa 
direct result of heightened state interest in 
these problems. 

More than half of the states, for example, 
have been studying their higher educational 
facilities and programs. Many of the study com- 
missions involved confront similar problems. 
To assist them, the Council in March spon- 

(Continued on page 55) 





The Fourteenth General Assembly 


of the States 


‘THE FOURTEENTH BIENNIAL General Assembly 
of the States was held by the Council of State 
Governments in Chicago at the Sheraton Hotel 
on December 4 and 5, 1958. In a full program 
of morning and afternoon sessions, it consid- 
ered many problems that are outstanding in 
state government today and that promise to 
loom larger in the year ahead. Resolutions 
were adopted on a number of these subjects. 

More than 300 men and women from forty- 
three states, Hawaii and the District of Colum- 
bia attended the General Assembly. Most of 
the participants were members of the legisla- 
tures. Many state executive officials and legis- 
lative service officers likewise took part. 

Among subjects examined were such press- 
ing matters as regulation of atomic energy, 
problems of the aging, control of water re- 
sources, high-school organization and cur- 
ricula, metropolitan government, veterans’ 
programs, means of assisting the mentally re- 
tarded, and federal-state relations. One meet- 
ing dealt especially with proposals contained 
in Suggested State Legislation—Program for 
1959, developed by a committee of the Council 
of State Governments. 

At a State Dinner Thursday evening, De- 
cember 4, the members and their parties heard 
an address on ““The Potentials of Space Flight” 


by DeMarquis D. Wyatt, Technical Assistant 
to the Director of Space Flight Development, 
National Aeronautics and Space Administra- 
tion. His address drove home to all that, for 
a long time to come, government at all levels 
will be much affected by the epochal revolu- 
tion in science in which we are now engaged. 

At a luncheon on Friday, the Reverend 
Harold Nance, Minister of the Methodist 
Church at Dexter, Missouri, spoke on the rela- 
tionships between good government and good 
human relations. 

Governor William G. Stratton of Illinois, 
immediate past President of the Council, for- 
mally opened the Assembly Thursday morn- 
ing. In a brief address of welcome as chief 
executive of the home state, he underlined that 
1958 had been a busy year indeed for the Coun- 
cil. Among its actions had been its choice of a 
new Executive Director for the first time in 
twenty years. The Executive Committee had 
been unusually active month after month, and 
the Governor paid it high tribute for the re- 
sults. 

Governor Stratton then introduced Gover- 
nor LeRoy Collins of Florida, who had been 
elected President of the Council of State Gov- 
ernments by the Board of Managers the preced- 
ing day. 


Emerging Responsibilities of the States 


GOVERNOR COLLINS, in an address that followed 
immediately, sounded the keynote for the gen- 
eral session of Thursday morning—on “Emerg- 
ing Responsibilities of the States”—and, in- 


deed, the keynote for the entire General As- 
sembly. 

The Governor emphasized that in the Amer- 
ican system the rights of the people are para- 
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mount, rather than the rights of government, 
and that the measure of worth of any level of 
government is the degree to which it serves the 
people’s needs. To that end, government must 
be both dynamic and flexible. If one level fails 
to respond to grave, emerging needs, the peo- 
ple’s progress is not allowed to stagnate; gov- 
ernment through another level can pick up the 
slack. 

The speaker recalled that two decades ago 
deficiencies in state action had brought heavy 
criticisms, and even declarations that the fed- 
eral system was dead or dying. Subsequently, 
in contrast, the states had progressed much in 
meeting new responsibilities—in public educa- 
tion, in mental hospitals, in highway construc- 
tion and in other key fields. 

Today, Governor Collins continued, the vi- 
tality of state government hinges on how the 
states face up to their emerging responsibil- 
ities. Here he underscored the necessity for 
growth and change. He yielded to none in de- 
votion to the rights of states to perform their 
proper functions, but he wanted “no part of 
the slogan ‘states rights’ if it is used as an excuse 
for doing nothing.’”’ Public service should be 
undertaken by the level of government “closest 
to home which can do the job best”—whether 
the local, state or national government—and 
some responsibilities required joint effort. 

It was essential, he said, that state govern- 
ments think in terms of the future as well as the 
present. It would be necessary to overcome the 
legacy of run-down and neglected facilities, 
simultaneously to provide facilities to accom- 
modate the needs of the present population, 
and on top of all this to plan for serving needs 
which we know future growth inevitably will 
bring. 

Nor could the states operate in a vacuum. 
They were affected by what went on in the 
world. Their ability to obtain the very funds 
they required was deeply affected by the na- 
tional government's preemption of tax sources 
to meet its costs, including astronomical appro- 
priations for military and related services. 

No one, the Governor underscored, wants 
America to weaken her defenses as long as 
Russia menaces the free world. But the long- 


range hope—for the states, for America and for 
all people—is to bring peace in place of the cold 
war. Peace at home and democracy abroad, he 
said, are inseparably related to democracy at 
home and peace abroad. “The initiative is 
upon America once again to accept history's 
continuing challenge to make democracy work 
in actual practice, in the light of changed con- 
ditions.” 

(The text of Governor Collins’ address be- 
gins on page 2.) 

Senator Elisha T. Barrett of New York, 
newly elected First Vice-President and Chair- 
man of the Board of Managers of the Council, 
then took the chair and presided over a panel 
discussion that dealt, in particular, with prob- 
lems of atomic energy, aging citizens and water 
resources. 


ATOMIC ENERGY 

Attorney General Fred M. Standley of New 
Mexico, Chairman of the Committee on 
Atomic Energy Law of The National Associa- 
tion of Attorneys General, outlined for the As- 
sembly a number of outstanding state prob- 
lems related to civilian use of atomic energy. 

Prefacing his presentation, he underlined 
the basic value of the division of powers be- 
tween the federal and state governments, and 
held that events including recent decisions of 
the Supreme Court had undermined the posi- 
tion of the states. To retain the power and sov- 
ereignty of the states, he submitted, we must 
“be willing to accept the duties of sovereignty.” 
The right of freedom carried with it the obli- 
gation to do things at the local and state levels 
which, otherwise, would be assumed by the 
central government. 

Meantime, however, Attorney General 
Standley said, certain federal agencies had in- 
dicated willingness to turn back some of the 
power granted them by Congress, and among 
these agencies was the Atomic Energy Commis- 
sion. Instead of full federal control, it favored 
a permissive role for the states in the field of 
peaceful atomic development. Consequently, 
“the ball is squarely in our lap.” 

He noted that many state officials and or- 
ganizations had been active in the area of 
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atomic law—including the National Associa- 
tion of Attorneys General and its committee of 
which he is Chairman. He called attention to 
the fact that Suggested State Legislation—Pro- 
gram for 1959, developed by a Council commit- 
tee, has important proposals on the subject. 

Studies made on behalf of the states, Attor- 
ney General Standley emphasized, have driven 
home the fact that we must modernize our 
laws if we are to fulfil our obligations in respect 
to atomic energy. 

One valuable method that has worked 
against centralization in other fields, he con- 
tinued, is the interstate compact, and he hailed 
the fact that southern states are readying for 
action a southern regional compact on peace- 
ful uses of atomic energy. This compact, he be- 
lieved, should go a long way in persuading 
Congress that the states are proceeding ‘‘delib- 
erately and speedily but in an informed way.” 

Among tremendous problems of law con- 
fronting the states in the atomic field, Attorney 
General Standley said, the most obvious ex- 
ample relates to workmen’s compensation. 
After reviewing a number of complications in- 
volved—including proof of causation and em- 
ployment connection in atomic injuries—he 
suggested a series of steps for immediate legis- 
lative action, pending the results of medical 
and other studies that will have bearing on 
later legal answers. Among these steps he sug- 
gested: 

1. Provision of an occupational disease sec- 
tion in all workmen's compensation laws. 

2. Specific coverage of radiation injury and 
diseases in workmen’s compensation and occu- 
pational disease laws. 

3. Provision in the “short statute of limita- 
tions” (present in every workmen’s compensa- 
tion law) for action to be filed within a stated 
period after the time of discovery rather than 
after time of cause. 

4. Prolongation of medical benefits in view 
of the long illness that may be connected with 
radiation injuries. 

5. Provision that radiation injuries are sub- 
ject to second injury clauses of workmen’s com- 
pensation laws, and specific inclusion of them 
within latent injury provisions. 


Problems likewise exist, Attorney General 
Standley made clear, in the broader area in- 
volving tort damage—damage outside the 
workmen’s compensation field, when someone 
is injured personally or in his, property through 
negligence. 

It would be folly to start legislating in the 
area of public health and many others related 
to atomic energy, he warned, until qualified 
experts can give us more light on the problems. 
‘“‘We must be ever alert to the problems, but 
the over-anxious legislature must keep in mind 
that any act passed will be almost automatically 
a restriction, and any restriction that is unwar- 
ranted will hamper the development of atomic 
industries.’” For example, there could be over- 
restrictive zoning laws. Likewise, more guid- 
ance was needed as regards transportation of 
nuclear materials. It was essential to keep the 
lines of transport safe—yet means must be pro- 
vided to move radioactive materials. 

Attorney General Standley pointed out that 
an office of atomic energy coordinator has been 
set up in each of several states, usually working 
with a committee of experts in the relevant 
fields—health, labor, insurance, law, etc. He 
suggested that states now lacking such an office 
and committee study the suggested act on co- 
ordination of atomic development in Sug- 
gested State Legislation—Program for 1959 and 
draft bills along that line. 

If the states are to protect their level of gov- 
ernment, he concluded, they must accept the 
responsibility of functioning for their people 
in such areas as he had outlined. “If we don’t” 
he said, ‘Uncle Sam will, and I don’t think 
nearly as well as the states can do it.” 

In comment that followed, a member ex- 
pressed the view that probably as regards work- 
men’s compensation there should be a special 
fund and procedure for atomic injuries. The 
present laws of workmen's compensation gen- 
erally should be left intact if practical. He 
added that subsidy would seem necessary for 
workmen’s compensation coverage in the 
atomic field, as it seemed inconceivable that 
an individual industry could carry the finan- 
cial load that might be required for claims 
after an atomic disaster. 
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PROBLEMS OF THE AGING 

Kline L. Roberts, member of the Ohio 
House of Representatives and of the Federal- 
State Committee on Aging,’ spoke on key gov- 
ernmental problems in care and assistance for 
our older citizens. 

He emphasized that insecurity is a prevail- 
ing concern of older people—fear of chronic 
disease, fear of outliving personal resources, 
concern over compulsory retirement, unem- 
ployment, inflation, housing and other prob- 
lems. Representative Roberts pointed to the 
great increase in the proportion of our citizens 
who are over 65 and outlined numerous social 
changes that have affected the aging—changed 
patterns of family life, smaller homes, difficul- 
ties of keeping grandparents in family estab- 
lishments, the shift from an agricultural econ- 
omy to an industrial. 

Today, he said, chronic diseases are responsi- 
ble for about 80 per cent of deaths. These 
diseases occur predominantly in the middle 
and later years of life. They obviously increase 
the need for personal care and skilled nursing 
services. 

The speaker pointed to three general cate- 
gories of needs and problems that affect the 
aging: the need for adequate income—involv- 
ing employment and private and governmental 
retirement income; health care—which may in- 
clude professional medical services, rest homes, 
nursing home care, institutional or hospital 
care; and rehabilitation and recreation. 

Discussing these aspects in inverse order, he 
said that recreation, by giving older people a 
healthier approach to life and more alertness 
to care for themselves, can save many dollars 
in hospital costs. Rehabilitation services can 
produce similar results and increase the num- 
ber who are capable of self care. 

In dealing with health needs, he underlined 
the phenomenal growth of philanthropic and 
proprietory homes for the infirm and aged. A 
demonstrated need had arisen, he said, for reg- 
ulation of nursing home activities. State legis- 
lation long since had established the rule that 


1Created by the Federal Council on Aging and The 
Council of State Governments. 


helpless people require legal protection. This 
certainly applied to homes for the aged; and to 
find out just what services are being rendered 
in such homes it was essential to arrive at some 
classification of the facilities, and what is re- 
quired for them. 

As regards income, the speaker suggested 
that the most effective way to affect employ- 
ment and private retirement incomes may be 
through voluntary citizen activity. Industrial 
pension plans were important and had grown 
tremendously. However, Old Age and Survi- 
vors Insurance remained the first line of de- 
fense against insecurity. Old age assistance pro- 
grams in the states also were essential. Here the 
question was whether payments were enough 
or too high. Thus the entire problem of ade- 
quate income depended, Representative Rob- 
erts said, on determination of the older peo- 
ple’s needs. He described a system used by the 
Department of Public Welfare in his state, 
Ohio, to apply scientific methods and standards 
in determining minimum amounts of financial 
assistance necessary to assure recipients a de- 
cent, healthful standard of living. 

In summary, Representative Roberts re- 
iterated his emphasis on two large areas that 
require state action: 1, control of care for the 
aging through regulation of nursing and rest 
home operations and 2, establishment of meth- 
ods for determining needs of the individuals. 
He likewise called attention to the fact that 
Congress has provided for a White House Con- 
ference on Aging in January, 1961, and urged 
that states support it with all appropriate leg- 
islation and preparations. 

Initial comment after Representative Rob- 
erts’ presentation laid stress on the importance 
of employment for older people. Industries 
around the country, it was declared, should 
take a long look at this problem and try to work 
out means by which older people qualified and 
wishing to work can do so. It was suggested that 
if they do not come to grips with the issue they 
are likely to have a program given to them that 
they won’t want. 

Chairman Barrett called upon Governor 
Robert B. Meyner of New Jersey for further 
comment. Governor Meyner, who has been an 
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associate of Representative Roberts in the 
Federal-State Committee on Aging, com- 
mended the Council for the emphasis it had 
put on problems of the aging. Its published 
study of 1955, The States and Their Older Citi- 
zens, had been a particularly useful presenta- 
tion, and its ten point program for improving 
the status of the aging had been very valuable. 

The Governor underlined particularly the 
necessity for state action in connection with 
the White House Conference on Aging to be 
held in 1961. Its success or failure, he said, will 
depend largely on whether the states prepare 
adequately for it. The federal government 
would provide certain funds for each state to 
make these preparations. But the states them- 
selves would need to decide what to do and 
then send well qualified and well prepared peo- 
ple to the conference. Governor Meyner ex- 
pressed the hope that participants in the As- 
sembly would work with their chief executives 
to assure that their states ‘‘put their best foot 
forward” at the conference. 


WATER RESOURCES 

Harvey O. Banks, Director of the California 
Department of Water Resources, spoke next, 
on responsibilities of the states in water devel- 
opment. Among his recommendations was that 
the states seek congressional legislation recog- 
nizing the validity of water rights based on 
state water law and affirming the authority and 
responsibility of the states in water develop- 
ment. 

Mr. Banks observed that parching droughts 
and devastating floods in many sections had 
dramatized the fact that, without proper man- 
agement, shortages and excesses of water can 
hinder and stultify social and economic devel- 
opment. 

For state action, a good system of state water 
laws is a necessary foundation, he said, but it is 
not enough. The states must expand their plan- 
ning activities to insure adequate water devel- 
opment. As the starting point, they require 
assembly of the facts, to be followed by investi- 
gation and comprehensive, long-range plan- 
ning. Mr. Banks believed the best interest of 
a state is not to preempt the field of construc- 


tion and operation of water projects, but to en- 
courage full participation by federal and local 
agencies and to supplement their activities 
where they are inadequate. 

Turning to federal-state relations, he said a 
problem area has risen that may make it diffi- 
cult for the states to fulfil their water functions 
adequately. It involves confusion and uncer- 
tainty as to the proper roles of the federal and 
state governments in water development. Al- 
though in many fields of federal activity in 
water development Congress had provided that 
federal agencies must give appropriate recog- 
nition to state water law and administration of 
water rights, it had never enjoined compliance 
with state water law on all federal agencies. 
The intention and spirit of its several specific 
declarations was clear, but the actual relation- 
ship of the state and federal governments was 
not clear. 

These uncertainties had been engendered 
by a series of judicial decisions in the last two 
decades. In general, the decisions had inter- 
preted Congress’ authority over navigable 
streams very broadly and had construed quite 
narrowly the congressional mandate requiring 
federal agencies to comply with state water law. 

The First Iowa case (1946), involving the ap- 
plication of the First lowa Hydroelectric Co- 
operative for a license under the Federal Power 
Act, was a landmark decision. Simply stated, 
Mr. Banks explained, the Supreme Court’s 
holding in it was that state laws in conflict with 
the Federal Power Act must yield to federal 
authority, so that all real authority in this field 
was in the Federal Power Commission. In 
more recent cases, this approach had been ex- 
tended to reserved federal land. In still other 
cases now pending, claims had been advanced 
that would further extend the doctrine of fed- 
eral control of water courses. 

Mr. Banks asserted it is therefore in the in- 
terest of the states ‘‘to obtain congressional leg- 
islation clearly recognizing the validity of 
water rights based on state water law and 
clearly defining and affirming the authority 
and responsibility of the states in water devel- 
opment.” This, he submitted, would be no de- 
parture from the American tradition. The de- 
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velopment of water resources was characterized 
by the highest degree of local concern, since it 
depended on such local factors as resources, 
climate, geography, economic needs and social 
development. 

It may well be, Mr. Banks stated, that what 
is needed is not a general law but legislation 
that would proceed “on a step by step basis to 
eliminate specific problem areas.” Congress, 
however, should restate in forceful, effective 
terms the primary interest and responsibility 
of the states in controlling water resources de- 
velopment and administration within their 
boundaries, and legislation should make it 
clear that the state law basis of vested water 
rights will remain unimpaired. On such a basis 
the state, federal and local interests could pro- 
ceed together in development of water re- 
sources. 

Mr. Banks concluded by reporting on action 
to create a continuing organization of the states 
in the water field. The states, he noted, can 
profit greatly by having means for exchange of 
technical information, planning techniques 
and the like. They need, moreover, a forum for 
expressing views through which solutions can 
be developed, and a method for taking united 
action in the legislative field. Some sort of con- 
tinuing machinery should be available to ac- 
complish all of these objectives. 

Over the last two or three years, Mr. Banks 
continued, the nucleus of a continuing organ- 
ization had been developing. Initially, a few 
representatives from states in all parts of the 
country met to discuss problems connected 
with federal flood insurance, flood plain zoning 
and federal-state relationships. Communica- 
tion lines with the Council of State Govern- 
ments had been kept open. Early last summer 


an expanded conference was held with the 
Council's assistance. The conference had held 
its second meeting only the day before, Decem- 
ber 3, and had transformed itself into a perma- 
nent organization—the Interstate Conference 
on Water Problems. It had offered a resolution 
for consideration by the General Assembly 
recommending that the Council furnish staff 
assistance to it. 

Chairman Barrett next called upon Gover- 
nor George D. Clyde of Utah, who, he pointed 
out, has had extraordinarily broad experience 
in the field of water control. 

Governor Clyde underlined that water now 
has become a nationwide problem. Stressing 
the importance of water rights, he reviewed 
our inheritance of the riparian doctrine from 
England and then, as people moved West and 
faced new needs, the development of the appro- 
priation doctrine emphasizing consumptive 
use of water. The Governor pointed out that 
pollution has become a more pressing prob- 
lem; one factor here is that detergents have 
made it difficult to treat water. 

Underlying all these issues, he underscored, 
is the basic one of law. Our state water rights 
are now in jeopardy, he said, and he heartily 
concurred in Mr. Banks’ plea for definition of 
federal and state rights in this field. True, the 
Governor said, many streams are interstate. 
The device of the interstate compact could 
help much in dealing with some of the prob- 
lems they present. Certainly, also, the federal 
government is involved. We need a flexible 
water plan, he said—but the states must carry 
the bulk of the job. 

At the close of the session Governor Collins 
appointed the Resolutions Committee, and the 
Assembly adjourned for lunch. 


High School Organization and Curricula 


THREE CONCURRENT SESSIONS—on high school 
problems, suggested state legislation, and met- 
ropolitan areas—were held in the afternoon. 


Members individually decided which session 
they wished to attend. 
The session on education, with Senator 
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Charles R. Weiner of Pennsylvania presiding, 
heard an address by James B. Conant, Presi- 
dent Emeritus of Harvard University, on the 
results of a study of American high schools he 
has been making for most of the last two years. 
Although he addressed himself particularly to 
problems of curricula, he related them closely 
to school organization. 

President Conant held at the outset that gen- 
eralizations about high schools are usually in- 
valid. Each school must be examined individ- 
ually. Likewise he underlined that the basic 
pattern of local control of schools—an integral 
part of our democratic heritage—does not need 
to be changed. 

As one means by which citizens—whether 
government officials or not—can help improve 
the schools, he commended support for state- 
wide citizens’ committees, which can stimulate 
local committees and focus statewide attention 
on educational issues requiring action from the 
legislature or state officials. 

Dealing with the roles of legislators as such, 
he cautioned against their attempting tasks of 
administration and direction that fall appro- 


priately to state boards and departments of 
education. He noted that when legislatures 
have attempted to dictate on such matters as 
curriculum content, results usually have been 
less than fortunate. On the other hand, essen- 
tial and positive roles should be filled by legis- 
latures. 


DISTRICT ORGANIZATION 

Here President Conant underscored that in 
most states “the number one problem at the 
state level is the elimination of the small high 
school through wise district reorganization.” 
His current study, in which he has visited high 
schools in eighteen states in all parts of the na- 
tion, and the evidence presented by others, 
have convinced him that a high school with a 
graduating class of less than 100 cannot provide 
a satisfactory education. Instructional pro- 
grams can neither be sufficiently broad nor suf- 
ficiently challenging, and the time of school 
staff is wasted. 

President Conant strongly favored a compre- 
hensive high school curriculum—including, 


among other elements, adequate advanced 
courses in mathematics, science and foreign 
languages for specially talented students—and 
this could not be offered adequately, if at all, 
in undersized schools except at quite excessive 
cost. 

The speaker cited a series of statistics to un- 
derline that elimination of the small high 
school on a nationwide basis would help re- 
duce the teacher shortage in important subject 
matters. We now have some 21,000 high schools 
—of which 4,000 are educating two-thirds of 
the students. If district reorganization were as 
effective in all states as it has been in California 
or New Jersey, for example, we would now 
have only 8,000 or 9,000 high schools instead of 
21,000. President Conant emphasized that im- 
aginative state leadership, including legislative 
action, was needed to bring the requisite local 
action, and here he cited New York’s “master 
plan” as a good model. He granted that in cer- 
tain parts of the nation geographic considera- 
tions make small high schools necessary, but 
too often, he added, geography is used as an ex- 
cuse. 

The speaker observed that hardly any one 
will deny the need for more money through 
taxation, local and state, for schools. Factors 
here include the growing school population 
and the increasing demand for higher educa- 
tion by a larger percentage of the age group. 

In discussing alleged “frills” in education, 
he invited close examination of what consti- 
tutes them. The term certainly should not ap- 
ply to art, for example, or music. But he heart- 
ily opposed courses designed “just to keep a 
student busy in school hours or to develop a 
recreational skill.” 


A COMPREHENSIVE CURRICULUM 

Explaining his concept of a good comprehen- 
sive high school curriculum, President Conant 
indicated it should include: 

1. Courses for the general education of all 
youth in the school—a required program in- 
cluding four years of English, three or four of 
social studies, at least one year of mathematics 
and one year of science. This program should 
occupy about half the pupil’s time. 
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2. Elective programs of a vocational nature. 
The speaker saw important advantages in not 
isolating vocational from general education. 
When there is such separation, he said, voca- 
tional schools too often become dumping 
grounds for slow learners and the emotionally 
disturbed. 

3. Elective programs for academically gifted 
students. This is the category, he said, concern- 
ing which we find most of the criticism of the 
high school, and he found such offerings greatly 
needed. The program, he indicated, should be 
for students ranking in approximately the top 
15 per cent in aptitude. He believed that 
courses for them should include four years of 
English, three of social studies including two 
of history, four years of mathematics, three of 
science and four of one foreign language. This 
program added up to eighteen courses, and stu- 
dents who elected it would have fifteen to 
twenty hours of homework a week. 

Against any contention that this is too stiff, 
he noted that he has visited schools in which 
more than three-quarters of the academically 
talented boys elected a program with eighteen 
or more courses in four years. As regards his 
recommendation for four years of one foreign 
language, he said this much time is required to 
acquire reasonable proficiency in a given lan- 
guage, and that was far preferable to a smatter- 
ing of two foreign languages. Moreover, mas- 
tery of one language would make learning 
others easier. 

President Conant dismissed the contention 
of some that it would be good to import the 
European system of education to this country. 
For a whole series of reasons he found that this 
would be impossible without modifying pro- 
foundly American traditions, social habits and 
ideals of equal opportunity. Nor did we need 
such importation. President Conant reiter- 
ated his conviction that we can have satis- 
factory secondary education without any 
basic changes in the pattern, provided we 
work to eliminate the small high school, en- 
sure adequate financial basis for better 
schools, and prompt school administrators to 
take effective remedial action whenever a 


school-by-school analysis shows it to be needed. 

As discussion leader, Dr. Willis H. White of 
the Maryland Department of Education 
pointed up advantages of an educational in- 
ventory taken in his state which President 
Conant had cited as particularly useful. He had 
copies of the report on the inventory for mem- 
bers who wished to examine it. Dr. White 
strongly upheld President Conant’s conclusion 
that the basic pattern of the American system 
of education is best for our purposes. Our 
schools, he acknowledged, vary from very good 
to very poor. In some communities, he said, the 
problem is that the citizens won't let good 
teachers require their students to work. But on 
the whole he believed the schools are now the 
best in our history. 


RELATED PROBLEMS DISCUSSED 

Discussion was unusually extensive in a 
question and answer period with President 
Conant. 

One area of concern was lest high schools 
vitiate their efforts through too much extracur- 
ricular activity, including too much emphasis 
on sports. A member summarized that the 
“athletic tail seems to be wagging the school.” 
Commenting on this, President Conant again 
emphasized that such problems need to be ex- 
amined from school to school. He believed that 
some high schools overemphasize bands, ath- 
letics and the like—and some good students 
might like to take more hard courses that they 
can’t now tackle because of extracurricular ac- 
tivities. 

Question was raised as to whether non-sep- 
aration of vocational schools from high schools 
ought to apply everywhere. The speaker said 
he was not suggesting that separate vocational 
schools be dropped where they exist, but where 
there is still a choice he preferred the compre- 
hensive system. 

Following a question on Russian education, 
President Conant said the Russians have done 
marvels, but within a totalitarian system not 
applicable to us; moreover, in certain particu- 
lars the Russians had been moving in our direc- 
tion in education. 
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Some concern was expressed by a member as 
to whether the advanced academic program ad- 
vocated by President Conant would not be too 
heavy. For example, how could it be reconciled 
with the forty-hour week? President Conant 
underlined that the advanced schedule was for 
a small minority—and that the advanced stu- 
dents who took it “got overtime pay” in learn- 
ing and development. 

Asked whether federal aid would not bring 
invasion of local school control, he said this 
was a complicated question, that some danger 
existed, but that in his view there was more 
chance of increased state control; the terms of 
aid would be decisive, and President Conant 
thought it unwise to debate federal aid in gen- 
eral terms. 


One of the members was concerned because 
statistics showed that a small proportion of stu- 
dents went on to college, and that lack of 
money was by no means the sole reason. Was 
there not a need for increasing the motivation 
of young people, their ambition for higher edu- 
cation? The speaker agreed. This, he said, was 
a problem that varied from community to com- 
munity. In some communities, where most of 
the parents had gone to college, practically all 
the children followed suit, and the problem 
was to find schools with low enough standards 
to take them all in. Elsewhere an overwhelm- 
ing number of young people stopped short of 
college because of the attitude of their parents 
and the industrial patterns of their commu- 
nities. 


Suggested State Legislation 


ASSEMBLYMAN Lloyd W. Lowrey of California, 
a member of the Council’s Committee of State 
Officials on Suggested State Legislation, pre- 
sided at the concurrent session devoted to its 
report. A separate article in State Government 
(beginning on page 47) deals with this pro- 
gram for 1959, and summary of it is therefore 
not repeated here. 

Attendance and discussion at the session 
showed that interest is very wide in the 1959 
program of suggested measures. 

One of the acts which received special atten- 
tion was a proposed measure for legislative 
jurisdiction over federal lands within the 
states. Mitchell Wendell, of the staff of the 
New York Joint Legislative Committee on In- 
terstate Cooperation, explained the _back- 
ground and purposes of the bill. Failure of 
Congress to adopt needed legislation in this 
field, he indicated, increases the necessity for 
state action. 

Senator Donald P. Dunklee of Colorado, a 
member of the Committee on Suggested State 
Legislation, outlined a series of proposed meas- 


ures to bring continuity of state and local gov- 
ernments in event of attack on the United 
States. He emphasized that it is vital for our 
state and local governments to carry on in 
event of disaster, and that the alternative is 
martial law. 

Paul A. Johnston, Director of the North 
Carolina Department of Administration, an- 
other member of the committee, explained its 
proposed State Boat Act (the subject of a spe- 
cial article that begins on page 50, “An Exer- 
cise in Federal-State Relations.’’) 

Senator Elisha T. Barrett of New York, also 
a committee member, reviewed the progress of 
two important measures carried in the commit- 
tee’s programs of previous years—the Interstate 
Compact on Juveniles and the Interstate Com- 
pact on Mental Health. The juvenile compact, 
drafted less than three years ago, has now been 
ratified by twenty-five states and Hawaii. 
Twelve states have adopted the Mental Health 
Compact. Interest in both instruments has con- 
tinued in other states, and further ratifications 
are to be expected. 
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Metropolitan Area Problems 


CARL M. FRASURE, Chairman of the West Vir- 
ginia Commission on Interstate Cooperation, 
presided at the concurrent session on metro- 
politan problems. It heard from a panel com- 
prising Senator Arthur W. Sprague of Illinois, 
William J. Pierce, Director of the Legislative 
Research Center, University of Michigan Law 
School, and Senator Charles R. Fenwick of Vir- 
ginia. 


GUIDE POSTS FOR SOLUTION 

Professor Pierce explained that the Legisla- 
tive Research Center he directs is making a 
two-year study of legal problems of metropoli- 
tan areas. Much investigation remains to be 
completed in the study, but Professor Pierce 
suggested certain “guide posts’’ for assistance 
in resolving metropolitan problems. These in- 
cluded: 

1. Provision of a legal structure that will 
support solutions by the metropolitan area it- 
self. Because of local variations, no single pat- 
tern of action dictated by the state would be 
suitable. The speaker recommended, for exam- 
ple, legislation authorizing cooperation and 
contracts for services among all types of local 
governmental units. He favored authorization 
of permissive consolidation and liberalized an- 
nexation procedures, sanctioning of special 
districts or authorities when needed, and au- 
thorization of federations among local units 
to resolve mutual problems. 

2. Revised legal ground rules for state-local 
relations. Among other proposals, Professor 
Pierce urged that metropolitan areas be liber- 
ated from restrictive legal rules that work 
against home rule, prevent local units from 
controlling their legal boundaries and unduly 
limit their tax powers. He advocated legisla- 
tion under which municipalities could act to 
resolve their problems unless their actions con- 
flicted with state programs or were vetoed by 
the legislature. 

3. Development of methods for more equi- 


table distribution of the cost of maintaining 
local government functions. The speaker be- 
lieved the state should assume certain costs of 
services that are not purely local—for example 
in the field of criminal detention. He held that 
local units should have a greater variety of tax 
resources at their disposal and that certain costs 
of local services should be assessed against the 
beneficiaries. Also with bearing on economic 
costs, he advocated authorization for creation 
of metropolitan area governments to assume 
functions basically metropolitan in nature. 

4. Metropolitan planning supported by new 
legal techniques. He noted that effective plan- 
ning must embrace the entire metropolitan 
area, and he emphasized the necessity of effec- 
tive control of future land use. 

State assistance to metropolitan areas for res- 
olution of their problems is essential, Professor 
Pierce said, and he added that when cities find 
state capitals unsympathetic they seek relief in 
Washington. 


METROPOLITAN TRANSIT COMPACT 

Senator Fenwick described a program in- 
volving the District of Columbia and parts of 
Virginia and Maryland for solution of transit 
problems in the Washington metropolitan 
area. It offered one example of an inter-juris- 
dictional approach to a type of problem faced 
in many areas. 

The Maryland and Virginia legislatures had 
initiated action by creating a Joint Commis- 
sion in 1954 to study passenger-carrier facilities 
and services in the area. The commission 
worked closely with the National Capital Plan- 
ning Commission. An interim report of the 
joint commission concluded that the goal 
should be a coordinated transit operation for 
the entire metropolitan area. It was agreed that 
a commission established through compact by 
Maryland, Virginia and the District of Colum- 
bia would be the best means of accomplishing 
the objective. Such a compact was recom- 
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mended. The Virginia legislature had adopted 
it without a dissenting vote, the Maryland leg- 
islature was expected to consider it in the 1959 
session, and a suitable bill was scheduled for 
submission to Congress. Senator Fenwick out- 
lined the duties, composition, functions and fi- 
nances of the proposed compact commission— 
which is limited in its jurisdiction to the Dis- 
trict of Columbia, the cities of Alexandria and 
Falls Church and two counties in Virginia, and 
two counties in Maryland. 


CONCLUDING COMMENT 
Summarizing for the panel, Senator Sprague 
urged that standards be specified if particular 


State Dinner: 


The Potentials of Space Flight 


GOVERNOR COLLINS presided at the State Din- 
ner Thursday evening and introduced the 
guest speaker, DeMarquis D. Wyatt, Technical 
Assistant to the Director of Space Flight De- 
velopment, National Aeronautics and Space 
Adminstration. 

Mr. Wyatt spoke on “The Potentials of 
Space Flight.” As he developed his theme it 
was apparent that it had close links with state 
government. First, he was dealing with revolu- 
tionary developments in science that are a con- 
stant background for all government today. 
Secondly, as he emphasized, America’s achieve- 
ment henceforth in the face of this scientific 
revolution depends on the quality of our edu- 
cation, for which the states have basic responsi- 
bility. 

The present satellite flights, and many more 
to be made in the next few years, Mr. Wyatt 
said, will have scientific investigation as their 
object. After sketching certain of the tech- 
niques and scientific measurements involved, 
he noted that the satellites to date have con- 
tained a minimum of instruments for collec- 
tion of information. Nevertheless, resulting 


powers are to be delegated to metropolitan 
areas. He observed that legislatures would have 
little time for other matters if they restricted 
their role in this matter to vetoing metropolitan 
programs. He emphasized that preservation of 
local autonomy is essential for sound metro- 
politan solutions. Stressing the value of city- 
suburban cooperation, he cited examples of 
progress in this respect, including solution of 
water problems by such cooperation. 
Discussion that followed from the floor dealt 
in part with problems raised by heavy rural 
legislative representation in states with metro- 
politan areas. Means for increasing local tax 
revenue likewise received particular attention. 


data already have had a marked effect in modi- 
fying existing theories and have suggested new 
theories about the upper atmosphere and near- 
space regions around the earth. During the 
recent Pioneer 1 flight, data transmitted to 
ground receiving stations filled more than 200 
miles of recording tape. 


INSTRUMENTS VS. MAN 

Instruments, however, Mr. Wyatt continued, 
have one major drawback. They cannot think. 
Instruments will record only such phenomena 
as they have been designed for. They cannot 
recognize, identify or comment on any unfore- 
seen events. Particularly in exploration of the 
moon and other planets, there will come a 
time, he said, when the limitations of instru- 
ments will be intolerable to the inquiring 
mind. So the prospects for man in space be- 
come important. 

Man is a relatively fragile creature, the 
speaker summarized, and evidence suggests we 
shall need to maintain a relatively earthlike 
environment for him at all times—an approxi- 
mation to an earthly atmosphere so far as pres- 
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sure, temperature, and gaseous makeup are 
concerned, and with artificial shielding from 
primary and cosmic radiations. Since it may 
prove unduly complicated to provide a com- 
plete, natural earthlike environment, we shall 
have to experiment with man to determine his 
tolerance to deviations from his normal envi- 
ronment. It will be desirable to begin his ex- 
cursions into space by introducing him into the 
alien environment for brief periods while 
maintaining a close instrumented observation 
of his reactions. And after the first flight we 
shall have to learn a great deal more before it 
will be wise or morally right to send a man to 
the moon. 


THE STAKES OF EXPLORATION 

As regards uses of space flight technology for 
the betterment of man’s lot on earth, Mr. 
Wyatt said a number of applications of earth 
satellites already can be foreseen in the fields 
of meteorology, communications, geodetics 
and navigation. Other uses, he added, un- 
doubtedly will appear. 

For example, a system of meteorological sat- 
ellite stations probably will some day provide 
continuous, world-wide weather observations 
that can be used for improved forecasting, and 
perhaps at some future date control of the 
weather. Satellites also should make possible 
ultra-short 
wave and microwave radio. Because the line-of- 
sight range at satellite altitudes is very large, 
the band-width or channel capabilities in these 
wavelengths are sufficient for television and 
most other foreseeable communication needs. 

Man has the capacity to accomplish these 
space missions. Why, the speaker asked, should 
he attempt them? For the scientist, he pointed 


world-wide communications by 


out, the search for knowledge is an end in itself. 
For all of us, application of specific missions to 
the benefit of mankind is important. Morever, 
quite aside from the direct benefits, “our econ- 
omy should harvest immense indirect benefits 
from the stimulus an advanced space tech- 
nology program is certain to have on our jn- 
dustrial complex.” The ingenuity that will 
have to be displayed by American industry to 
solve technical problems involved will be great. 
The resulting technological advances will af- 
fect our whole economy just as, for example, 
wartime developments in electronics formed 
the basis for early development of the tele- 
vision industry. 

Still further, Mr. Wyatt emphasized, it is 
essential that the United States maintain a 
position of scientific supremacy in order to 
maintain world leadership. 

We will not, however, realize the full poten- 
tials of the space age, he declared, unless we 
prepare. And he added: “You ladies and gen- 
tlemen, as leaders of the American people at 
the state level, have a special responsibility. Al- 
though the execution of a dynamic space pro- 
gram must be a federal activity because of its 
scope and expense, the education of the people 
who will conduct the program and who will 
determine our long range goals is a local re- 
sponsibility.” 

Our need for trained physical scientists, the 
speaker said, has been discussed so much that 
he did not need to dwell on it. “Rather, we 
should like to stress an equal, or even surpass- 
ing, need for educated social scientists; for peo- 
ple trained in understanding the complex 
world of today and the necessary relationships 
between man and man and nation and nation 
for survival in this modern world.” 


Veterans’ Programs 


THE OPENING SESSION of Friday morning was 
devoted to veterans’ programs. Senator Peyton 
S. Hawes of Georgia, presiding, introduced 
Sumner G. Whittier, Federal Administrator of 


Veterans Affairs, who spoke on the federal 
program, its current scope and trends, and the 
relationship it bears to veterans services in the 
states. 
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THE FEDERAL PROGRAM 

Mr. Whittier, formerly Lieutenant Gover- 
nor of Massachusetts, said that appearing be- 
fore the General Assembly was like coming 
home again. Like all those present, he be- 
lieved that we must maintain strong state gov- 
ernments if America is to remain the America 
we have known. Likewise, a mutually helpful 
and cooperative relationship between the state 
and federal governments was essential, and this 
certainly should include cooperation in the 
federal and state programs for veterans. 

The speaker presented on a screen beside 
him a series of charts that drove home the great 
magnitude and wide scope of services by the 
Veterans Administration. One chart showed 
how total Veterans Administration expendi- 
tures in direct and indirect benefits for all wars 
for which payments are still being made have 
ranged annually from less than $600 million 
in the early ‘40’s to almost $7.5 billion in the 
peak year of 1947, and now stand at something 
over $5 billion. Another chart showed we are 
just about where we were in 1890 in terms of 


per cent of national income represented by 
V.A. costs. Thus in 1890 1.2 per cent of the 
national income went to veterans’ benefits, and 
in 1958 1.4 per cent represented V.A. expendi- 
tures. A further chart illustrated the fact that 


the average number of patients hospitalized 
each day under the V.A. program rose from 
1947 to 1950, dropped until 1953, and has been 
upward since that time—to an average daily 
patient load of more than 114,000 in 1958. 
This upward curve may be expected to con- 
tinue because veterans are getting older, and 
aging means more long-term illness. Other 
charts depicted major trends as regards num- 
bers involved in vocational rehabilitation, 
numbers of war orphans receiving educational 
assistance, Korean veterans in readjustment 
training programs, and total numbers of vet- 
erans receiving compensation and pension al- 
lowances. 

Mr. Whittier reported that, much to his sur- 
prise, he found when he entered the Veterans 
Administration that no one in the executive 
branch of the federal government had com- 


piled a catalog of all benefits to which vet- 
erans are entitled under federal and state law. 
Here, obviously, was one starting point for 
federal-state cooperation. 

State and federal programs for veterans, he 
emphasized, should be complementary, not 
duplicating. As a prelude to closer coordina- 
tion, a dependable means for exchange of in- 
formation between the federal establishment 
and the states was required. Two examples of 
advantageous existing cooperative arrange- 
ments are those in which the V.A. cooperates 
with representatives of state and local govern- 
ments in connection with its loan guarantee 
program, and close relationships of liaison of- 
ficers with state approving agencies in matters 
relating to approval and supervision of edu- 
cation and training. Likewise, a cooperative 
arrangement is maintained between V.A. train- 
ing officers and state employment agencies to 
find job opportunities for disabled veterans 
who have completed vocational rehabilitation 
training. The V.A., Mr. Whittier noted, also 
is represented on the Federal Council of Aging 
which, in cooperation with the Council of State 
Governments, has worked with the states on 
problems of older persons. 


STATE ACTION 

As discussion leader, J. Marvin Russell, Di- 
rector of the California Department of Vet- 
erans Affairs, pointed up the value of well 
grounded state veterans’ programs and of close 
federal-state cooperation in serving veterans. 

Commenting on Mr. Whittier’s statement 
that no one in the federal executive branch had 
compiled a catalog of benefits veterans are 
entitled to receive under federal and state law, 
he said the California department's service 
manual gives a complete summary of benefits 
provided to veterans in every state. The man- 
ual had just been brought up to date. 

The speaker underlined his belief that, good 
as the federal program is, it could not be so 
effective without the state programs. In par- 
ticular, he upheld farm or home loan pro- 
grams, which contrast with the cash bonus 
principle. In California both the federal and 
state loan programs had meant great benefit 
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to the state as well as to veterans. California's 
loans are self-liquidating—thus costing the tax- 
payer nothing—and they are controlled to as- 
sure that they serve good purposes. Mr. Russell 
also laid stress on the value of state educational 
services and benefits for veterans and their de- 
pendents. Like Mr. Whittier, he illustrated 


highlights of his presentation with charts on 
the screen. 

Concluding, Mr. Russell warned against 
apostles of false economy who would undercut 
veterans’ services that are needed in themselves 
and that recognize our debt to those who have 
jeopardized their lives for the country. 


Mental Retardation 


THE NEXT GENERAL SESSION was on problems of 
mental retardation. Majorie D. Farmer, Mem- 
ber of the Connecticut House of Representa- 
tives, presiding, reviewed the high spots of a 
report just made by a Conference on Mental 
Retardation held by the Council of State Gov- 
ernments at New York. Mrs. Farmer is Chair- 
man of the Council's Committee on Mental 
Retardation and was Chairman of the confer- 
ence at New York, in which outstanding lead- 
ers in the field joined to develop a comprehen- 
sive program for guidance to the states. 


GUIDE LINES FOR ADVANCE 

Among the conference recommendations 
pointed up by Mrs. Farmer was that a Gover- 
nor or legislature in each state should establish 
an interdepartmental agency for joint plan- 
ning and coordination of state services for the 
mentally retarded. Within each government 
department offering such services, the confer- 
ence urged, there should be a division for serv- 
ices to the retarded or a special consultant on 
mental retardation, with specific responsibility 
to develop and administer the services. Depart- 
ments involved were listed as including those 
that dealt health, 
health and welfare. 

A comprehensive program, the conference 
held, should include intensive efforts to pre- 
vent mental retardation in the first place. 
Among other features the preventive aspect 
would entail services in obstetrics, pediatrics, 
child health supervision, and diagnosis. 

The conference proposed a series of guides 


with education, mental 


for modernizing commitment and discharge 
legislation, Mrs. Farmer pointed out. It held 
that major emphasis should be on voluntary 
admissions, but recognized that judicial com- 
mitment doubtless would be required for a 
small group of cases. One of the points made in 
outlining proposed conditions and safeguards 
was that judicial commitment should not con- 
stitute adjudication of incompetency for any 
other purpose than institutionalization. 

Numerous additional recommendations in- 
cluded much emphasis on the need for research 
and appropriations for it; mandatory legisla- 
tion for education of the educable mentally re- 
tarded; competitive salaries for personnel in 
the field; provision of state and federal funds to 
centers for advanced academic training of per- 
sonnel; and provision for states and communi- 
ties to share in costs for providing community 
facilities for the retarded. 

As a discussion leader, Maurice G. Kott, 
Chief of the Bureau of Mental Deficiency, New 
Jersey Department of Institutions and Agen- 
cies, dealt with the nature of mental retarda- 
tion, trends that have characterized American 
efforts to care for the retarded and some of the 
outstanding needs today. 

Among essentials for sound advance hence- 
forth Mr. Kott included an adequate number 
of diagnostic centers, guidance and counseling 
services, economic support where needed, rec- 
reational services and opportunities for group 
activities, and specialized training and employ- 
ment opportunities. He also emphasized facili- 
ties to meet educational needs in classes or on 
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an individualized basis at home, and guardian- 
ship services for children who need them, as 
well as research, long range planning and ade- 
quate appropriations. On the importance of 
local as well as state services, he pointed out 
that the former permit greater family involve- 
ment and easier resumption of family responsi- 
bility when this becomes possible. 

Of alternative ways to organize state services 
for the retarded, Mr. Kott indicated that he 
favored fixing responsibility in an interdepart- 
mental commission rather than in a state de- 
partment on mental retardation or mental 
health. However, he said, the department rep- 
resentatives should have enough rank in their 
departments to permit, in effect, their commit- 
ting their departments to involvement in the 
commission’s program. 


DEFECTIVE DELINQUENTS 

Jerome Robinson, Member of the Maryland 
House of Delegates, then described a pioneer- 
ing program in Maryland—that of the Patuxent 
Institution—for dealing with defective delin- 


quents. He laid stress on the fact that this insti- 
tution and the law which created it did not 


follow the widespread war and postwar trend 
to adoption of sexual psychopath laws. He be- 
lieved the latter represented an unsound ap- 
proach. He found no basis for segregating this 
supposed special class of offenders. Statistics 
had shown that the rate of recidivism among 
serious sex offenders was decidedly lower than 
among the general criminal population, that 
sex offenses constituted a relatively small pro- 
portion of criminal activity, and that they have 
not been increasing. 

Mr. Robinson, long associated with Patux- 
ent Institution, had given much time to the 
drafting and enactment of the basic act, the 
Maryland Indeterminate Sentence Law for De- 
fective Delinquents, and he is a member of the 
governing board of the institution. He ex- 
plained that the statute was drafted with the 
aid of outstanding authorities in psychiatry, 
law and other related fields. 

Under the prescribed procedure a defend- 
ant, to come under the act, must have been 
convicted of a serious crime. The state’s attor- 


ney or the defendant or his attorney may then 
request that he be examined for defective de- 
linquency, and the court must order the exami- 
nation. Or the court may do so on its initiative. 
The defendant is the ex»mined at Patuxent 
by a psychiatrist, a physician and a psychologist. 
If in their opinion he is » defective delinquent, 
he is returned to court. A full hearing follows 
as to whether he comes within the definition of 
defective delinquency; the defendant is en- 
titled to be represented by counsel of his choice 
and to secure the testimony of an independent 
psychiatrist, at state expense, and he may elect 
a jury trial. If found to come within the statute, 
he is given an indeterminate sentence to Pa- 
tuxent. 

Two years later, and at three year in- 
tervals thereafter, he is entitled to request re- 
hearing under the conditions of original trial, 
or his confinement may be terminated or modi- 
fied at any time upon recommendation of the 
Institution Board of Review. The board must 
review each case annually, and has been doing 
so more often. 

Mr. Robinson reported that the program 
has taken out of circulation in Maryland some 
of the most deadly criminals. He believed that 
the condition of many mental defectives could 
be corrected through prolonged training. Emo- 
tional defectives presented a more stubborn 
problem. 

For general action among the states, Mr. 
Robinson suggested enactment of some uni- 
form law on defective delinquency in all states; 
interstate compacts establishing regional insti- 
tutions for defective delinquents and provi- 
sions for parole supervision of patients re- 
leased from one state to another; and mutual 
financial support for research into causes of 
defective delinquency. 

One of the questions raised in discussion 
related to the civil rights of defendants under 
the indeterminate sentence law. Mr. Robinson 
pointed out that, precisely because a law per- 
mitting indeterminate sentence for life is so 
powerful, Maryland has carefully circum- 
scribed it, in particular with the provision that 
the person involved can request a new trial 
every three years. 
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Special Luncheon 


SENATOR ELISHA T. BARRETT Of New York, First 
Vice-President and Chairman of the Board of 
the Council, presiding at a special luncheon 
session on Friday, called upon his predecessor 
in those posts, Senator John W. Noble of Mis- 
souri, to introduce the speaker. Senator Noble, 
in his turn, presented the Reverend Harold 
Nance, Minister of the Methodist Church at 
Dexter, Missouri, whom he described as “one 
of Missouri's ambassadors of good will.” 

Reverend Nance told his audience he was 
particularly gratified to talk to an assemblage 
of people in government, working to make 
government better. His own subject was closely 
related. He would talk about people, who are in 
fact the basis for good government. 

The speaker then proceeded to lay before his 
delighted hearers a series of observations about 


people and their problems, illustrating each of 
his characterizations of them with apposite 
anecdotes that drove his truths home in most 
memorable fashion. 

Speaking always in a quiet, earnest voice, he 
brought laughter and applause throughout the 
session with stories pointing up such basic 
realities as that there is little to be gained in 
trying to change our friends’ politics and re- 
ligion; that other people have the same rights 
we have; that the law of averages applies to per- 
sons and to states; and that few of us are so 
good or bad as we look, or as unfortunate as we 
think we are. 

A by-product of this luncheon certainly 
must have been that numerous of those attend- 
ing acquired pertinent speech material for 
many an election campaign henceforth. 


Federal-State Relations 


SENATOR JOHN W. NOBLE of Missouri presided 
at the afternoon session, which was largely de- 
voted to federal-state relations. 


JOINT ACTION COMMITTEE 

Governor Lane Dwinell of New Hampshire, 
Co-Chairman of the Joint Federal-State Action 
Committee and Chairman of the Governors’ 
Committee on Federal-State Relations, re- 
viewed the work of the Joint Committee from 
the time of its inception in 1957. Governor 
Dwinell had reported similarly to the Gover- 
nors’ Conference last May. (See State Govern- 
ment, Summer, 1958). The Joint Committee 
had continued its work since then, and Gov- 
ernor Dwinell brought the General Assembly 
up to date on its findings and its fields of in- 
quiry. 


TEN KEY POINTS 

The Joint Committee is composed of Gov- 
ernors appointed by the Chairman of the Gov- 
ernors’ Conference and federal officials at a 
high executive level appointed by the Presi- 
dent. Summarizing agreements reached by it 
and its recommendations for action, Governor 
Dwinell enumerated ten key points: 

1. The committee has recommended full fi- 
nancial assumption by the states of two federal 
grant-in-aid programs—vocational education 
and waste treatment construction. 

2. It has developed a proposal involving the 
use of 40 per cent of the telephone tax on local 
telephone service to provide every state with 
the revenue necessary to carry out the above 
programs without impairment. 
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3. It has recommended that the states agree 
to obligate certain minimum sums for natural 
disaster relief before being eligible for federal 
financial assistance, and has developed a sug- 
gested schedule of these minimum expendi- 
tures. 

4. It has recommended that each state es- 
tablish an agency concerned with urban re- 
newal and metropolitan planning and to de- 
velop programs to insure the health of our 
cities; likewise it has recommended that Gov- 
ernors in all states call conferences on metro- 
politan problems. 

5. It has recommended that the Atomic En- 
ergy Act be amended so that states may assume 
increasing responsibility in this field, and that 
every state establish an office of coordinator to 
keep abreast of peacetime uses of atomic energy 
development. 

6. It has recommended that' every state 
which has not done so create a commission to 
study its existing resources and needs in higher 
education and prepare to meet its immediate 
future requirements. 

7. It has agreed to undertake a study of fiscal 


capacity in the states and problems of equali- 


zation. This, Governor Dwinell believed, 
should develop into one of the committee’s 
major contributions. 

8. It has established procedures for joint 
consultation between the states and the federal 
government on migratory labor and medical 
needs of the aging. 

9. It has recommended establishment of a 
more effective procedure of cooperation be- 
tween the states and the federal government 
through the offices of the Council of State Gov- 
ernments and the Deputy Assistant to the Presi- 
dent for Intergovernmental Relations. 

10. It has undertaken a study with the pur- 
pose of simplifying estate tax legislation and 
of increasing the proportion of the tax shared 
by the states, such increase to be related to 
assumption by the states of additional func- 
tions. 

Governor Dwinell pointed out that a chief 
reservation of the Governors’ Conference last 
May in considering the Joint Committee’s re- 
port had concerned the problem of equalizing 


expected revenue from the telephone tax with 
additional costs to the states in assuming the 
two federal grant programs—vocational edu- 
cation and waste treatment construction. The 
Governor was pleased to report that at its last 
meeting the Joint Committee had unani- 
mously adopted a modified telephone tax pro- 
posal addressed to this problem. The proposal 
was contained in the Joint Committee’s second 
progress report, transmitted to the President 
of the United States and the Chairman of the 
Governors’ Conference.” 


THE COMMITTEE AND THE FUTURE 

Governor Dwinell had noted at the outset 
of his address that for half a century the life 
blood of the Council of State Governments had 
been faith in our federal system, coupled with 
determination that it be preserved and 
strengthened. This, he made clear throughout 
his presentation, was the purpose of the Joint 
Committee. 

He emphasized that one of the greatest 
achievements towards which the committee can 
aim in the future is to find ways to deal with 
emerging problems that involve federal-state 
fiscal interaction. These problems—involving 
major social and economic questions—are by- 
products of our expanding population, rapid 
urbanization, intensified demands for higher 
education and other key factors. Some of the 
emerging needs, Governor Dwinell said, can be 
met primarily by state and local action. Others 
might require participation of the federal gov- 
ernment. If federal action is required, he 
stated, it should follow careful deliberation by 
federal and state representatives. 

In the Joint Federal-State Action Committee 
a medium has been established, he said, 
through which federal and state problems may 
be explored and resolved. Free and friendly 
discussion by representatives of the federal and 
state governments could not but have helpful 
bearing on future policy decisions regarding 
the allocation of functions between the various 
levels of government. 


*Copies of the report may be obtained from the Council 
of State Governments, 1313 East Sixtieth Street, Chicago 37, 
Illinois. 
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THE CONFERENCE OF CHIEF JUSTICES 

Chief Judge Albert Conway of the New York 
Court of Appeals, Chairman of the Conference 
of Chief Justices, reported on its first decade of 
work and its plans for the future, both as re- 
gards the state courts in their own labors and 
as regards federal-state relations. 

He noted that the Conference had only re- 
cently marked its tenth anniversary as a com- 
ponent of the Council of State Governments. 
From little more than an idea it had grown 
until it was now a recognized force for judicial 
progress. 

In these ten years it had inquired into the 
organization and procedures of the trial and 
appellate courts, had inquired into court ad- 
ministration, management and jurisdiction, 
and had reviewed difficulties involved in induc- 
ing the most able of the nation’s lawyers to ac- 
cept judicial positions. 

On the basis of such work the Conference 
had compiled a record of solid achievement. 
Enumerating some of the highlights, Chief 
Judge Conway summarized that it had stimu- 
lated public interest in the need for a truly in- 
dependent judiciary, had been primarily re- 
sponsible for recent improvements in court 
practice and procedures in many states, and 
had focused attention on the most acute prob- 
lem of the courts—congestion and delay in dis- 
position of cases. It had warned constantly that 
adequate judicial manpower is a necessity, 
been instrumental in establishing judicial con- 
ferences or councils and court administrative 
offices in many states, recommended extension 
of pre-trial procedures, and advocated adjust- 
ment in the compensation and retirement priv- 
ileges of judges. 

That was but a partial list of Conference 
contributions. Today it was addressing itself 
to other problems of a wide range. For ex- 
ample, Chief Judge Conway said, he has recom- 
mended that the Conference study the con- 
tinued functioning of the judicial system in 
event of nuclear war. He has recommended es- 
tablishment of a Conference committee on 
legal questions arising from such aspects of our 
changing socio-economic world as the conquest 


of space and increasing use of atomic energy. 
The Conference, he was confident, would ad- 
dress itself to a study of our respective legal 
structures with a view to eliminating petty, 
provincial differences. He would propose that 
all Conference members recommend to the law 
schools in their states inclusion of courses in 
judicial administration. 

Continuing his summary of impending tasks, 
Chief Judge Conway reported that the Con- 
ference is preparing to study the appropriate 
distribution of judicial power between the 
states and the nation—if feasible in cooperation 
with the Judicial Conference of the United 
States. Following the study, appropriate efforts 
are contemplated to see that the resulting rec- 
ommendations come to the attention of Con- 
gress for action. 

Chief Judge Conway reviewed the work of 
the Conference in seeking correction of im- 
proper use of writs of habeas corpus by con- 
victed prisoners who seek to have the action of 
the highest state courts reviewed by a federal 
court lower than the United States Supreme 
Court. 

He noted as well the adoption by the 
Conference this year of ‘““The Report of the 
Committee on Federal-State Relationships as 
Affected by Judicial Decisions,” and the Con- 
ference resolution approving the report. (See 
page 60 for text of the report.) The report and 
resolution, he summarized, were (1) an anal- 
ysis of judicial decisions and (2) a conclusion as 
to their effect on historic federal and state rela- 
tionships. Moreover, they embodied the right 
of citizens to comment on matters of national 
interest and concern—a right which is a founda- 
tion-stone of the nation, the respectful exercise 
of which is a guarantee of our constitutional 
freedom. 

Chief Judge Conway concluded that the year 
ahead is one of promise and challenge. The 
Conference would approach it with confi- 
dence. 

Discussion which followed pointed up par- 
ticular problems of federal-state relations, in- 
cluding relationships in water management 
and possibilities of better division of tax 
sources, 
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General Business Session 


A GENERAL BUSINESS session, which included 
action on the report of the Resolutions Com- 
mittee, concluded the General Assembly Fri- 
day afternoon. 

Senator Noble first introduced Henry W. 
Toll of Colorado, Honorary President of the 
Council of State Governments, who briefly 
sketched the history and progress of the Coun- 
cil from its inception, when he was its first Ex- 
ecutive ‘Director, to the present time. He 
hailed its work and that of its Executive Com- 
mittee in 1958 as notable indeed. High spots of 
the year, he pointed out, had included selec- 
tion of a new Executive Director, revision of 
the Articles of Organization, and approval by 
the Board of Managers of the projected estab- 
lishment of a Southern Regional Office, to 


serve in its region as regional offices now do in 
the East and West. 

In the absence of L. G. Merritt of South 
Carolina, Chairman of the Resolutions Com- 
mittee, Raymond B. Phillips of Delaware read 
the resolutions submitted by the Resolutions 
Committee. The Assembly adopted the resolu- 
tions, which appear on the following pages. 

A member moved from the floor that the 
General Assembly commend the Conference of 
Chief Justices for their diligent study of cur- 
rent problems of federal-state relationships, 
set forth in the report of the Committee on 
Federal-State Relationships as Affected by Ju- 
dicial Decisions. The motion was adopted. 

The Fourteenth Biennial General Assembly 
of the States then adjourned. 





Resolutions 
Adopted by the General Assembly of the States 


Fourteenth Beennial Meeting 


Chicago, Illinois, December 5, 1958 


ATOMIC ENERGY 

Wuereas the development of atomic energy fa- 
cilities and the use of radioactive materials for 
peacetime purposes are proceeding at an increas- 
ing rate, with resultant impact on many important 
state and local programs and interests, including 
the protection of the health and safety of workers 
and the general public, the regulation of public 
utilities, insurance and transportation, the conser- 
vation and use of natural resources, the promotion 
of industrial and agricultural expansion, and the 
control of land use for industrial purposes; and 

Wuereas there is growing agreement that the 
states can and should assume an increasing degree 
of responsibility for stimulating the application 
of nuclear energy materials and for regulating 
their uses in the public interest; 

Now, therefore, be it resolved by the Four- 
teenth Biennial General Assembly of the States 
that the Governors and legislatures of all the 
states are urged to consider the atomic energy 
proposals included in Suggested State Legislation, 
Program for 1959, and particularly those which 
are concerned with the coordination of atomic 
development activities in each state and with steps 
which states can take to provide protection 
against radiation hazards; and 

Be it further resolved that the Council of State 
Governments be directed to assist the states in 
forthcoming hearings before the Joint Commit- 
tee on Atomic Energy having to do with amend- 
ments to the Atomic Energy Act which will affect 
the role the states will fill in this field; and 

Be it further resolved that the Council be di- 
rected to assist the states in developing coopera- 
tive nuclear energy programs. 


STATE-FEDERAL RELATIONS IN WATER 
DEVELOPMENT 


WHEREAS, despite repeated congressional recog- 
nition in many statutes, such as the Federal Power 
Act, the Desert Land Act and, most recently, the 
Water Supply Act of 1958, that the states have and 
should have the primary interest and responsibil- 
ity for the control and coordination of water use, 
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a series of judicial decisions in the last decade and 
a half has cast some doubt on the authority of the 
states to perform their appropriate tasks in this 
field, and has suggested the possibility of un- 
limited federal prerogatives concerning water 
which casts doubt on the basis of vested water 
rights and weakens the ability of the states success- 
fully to coordinate water development; and 

Wuereas factors involved in water development 
are peculiarly dependent on local geography, cli- 
mate, and economic needs and are consequently 
best handled within our federal system by the state 
level of government; and 

Wuereas the traditional role of the states in the 
administration, conservation and utilization of 
their water resources has led in the direction of 
optimum harmonious development of these water 
resources; and 

Wuereas federal agencies which have complied 
with state water law in obedience to the expressed 
intent of Congress have not thereby jeopardized 
any of the legitimate interests of the federal gov- 
ernment; and 

Wuereas doubts raised by these judicial deci- 
sions as to the basis of vested water rights, present 
and future, and doubts as to the relationships be- 
tween the federal and state governments will, with- 
out corrective congressional action, tend to delay 
much needed water development for an indefinite 
time and discourage the states in their efforts to 
make such needed improvements in their facilities 
for water resource planning and development; 

Now, therefore, be it resolved by the Fourteenth 
Biennial General Assembly of the States that the 
Congress be urged to restate in unmistakable and 
more effective terms that the states shall have pri- 
mary responsibility and authority for the admin- 
istration and development of water resources 
within their boundaries, and thereby eliminate 
the doubts created by recent judicial decisions, 
and clarify the relations of the federal and state 
governments in the water field, so as to minimize 
litigation and delay and allow water development 
by the federal and state governments to proceed on 
a harmonious basis. 





INTERSTATE CONFERENCE ON WATER PROBLEMS 


Whereas the states are increasingly faced with 
intergovernmental water resource problems; and 

WHEREAS a proper approach to their solution re- 
quires a continuing mechanism for the pooling 
and interchange of experience and policies in the 
proper organization and execution of the orderly 
development, use and administration of water re- 
sources; and 

WuerEAs these objectives cannot sufficiently be 
obtained without special attention to them on a 
professional basis; and 

WuerEAS the Interstate Conference on Water 
Problems has been formed for these purposes and 
has requested that the Council of State Govern- 
ments assist in its organization and operation; 

Now, therefore, be it resolved that the Four- 
teenth Biennial General Assembly of the States 
recognizes the need for a continuing national 
forum of representatives of state government in- 
terested in the orderly development, use and ad- 
ministration of water resources, and welcomes the 
creation and extension of the Interstate Confer- 
ence on Water Problems and recommends the ex- 
tension to said conference of such services and 
facilities as it may be suitable and feasible for the 
Council of State Governments to provide. 


FLoop PLAIN REGULATION AND FLOOD INSURANCE 


Despite extensive flood control measures, an- 
nual flood losses increase. In large part this is due 
to the growing use of flood plains for residential, 
commercial, industrial and other purposes. 

In order to consider the feasibility of various 
methods of regulating the use of flood plains and 
flood insurance, a Conference on Flood Plain Reg- 
ulation and Insurance was sponsored jointly by 
the Council of State Governments, the American 
Society of Planning Officials, the American Insti- 
tute of Planners, the American Society of Civil 
Engineers and the Department of Geography at 
the University of Chicago, in Chicago, Illinois, on 
December 1-2, 1958. 

State and federal officials attending this confer- 
ence adopted a statement of conclusions regarding 
desirable state and federal action in this area. The 
Fourteenth Biennial General Assembly of the 
States, recognizing the need for action to cope with 
this problem, commends to the attention of the 
states and the federal government the conclusions 
reached by the conference and urges their imple- 
mentation by necessary administrative and legis- 
lative action.? 


1The conference statement of conclusions may be ob- 
tained from the Council of State Governments, 1313 East 
Sixtieth Street, Chicago 37, Illinois. 


RESOLUTIONS 31] 


STATEHOOD FOR HAWAII 


WuerEAs, by tradition, precedent and every 
reasonable test, Hawaii is qualified to be admitted 
as a state of the United States, and the people of 
Hawaii should no longer be denied the status to 
which they have steadfastly aspired; 

Now, therefore, be it resolved that the Four- 
teenth Biennial General Assembly of the States 
hereby pledges its wholehearted support of the 
aspirations of Hawaii and recommends the early 
passage of statehood legislation by the 86th Con- 
gress of the United States; and 

Be it further resolved that the Secretary of this 
Conference is directed to send copies of this resolu- 
tion to the President of the United States and the 
following leaders of the 86th Congress: the Presi- 
dent of the Senate, the Speaker of the House of 
Representatives, the Chairman of the Senate Com- 
mittee on Interior and Insular Affairs, and the 
Chairman of the House Committee on Interior 
and Insular Affairs. 


MENTAL RETARDATION 


Wuereas the problems of the mentally retarded 
are of increasing concern to the states; and 

WuHereas the Council of State Governments 
Committee on Mental Retardation recently called 
a special two-day meeting of outstanding experts 


in the field to suggest recommendations for organ- 
izing a comprehensive program to meet the needs 
of the mentally retarded; and 

Wuereas the Conference has prepared a report 
of its conclusions for submission to the states; 

Now, therefore, be it resolved that the Four- 
teenth Biennial General Assembly of the States, 
requests the Council of State Governments to for- 
ward the report and recommendations to the Com- 
missions on Interstate Cooperation and interested 
state officials for their early consideration and 
appropriate action. 


AGING 


Wuereas the increase in the number of senior 
citizens in our population raises important ques- 
tions of maintaining the health and productive 
opportunity of our older citizens; and 

WHEREAS voluntary agencies and government at 
all levels are increasingly interested in an effective 
approach to meeting the needs of the aging; and 

Wuereas the Congress recently passed legisla- 
tion calling for a White House Conference on 
Aging in January, 1961, to be preceded by confer- 
ences in the states; 

Now, therefore, be it resolved that this Four- 
teenth Biennial General Assembly of the States 
urges all states to give increased attention to insur- 
ing the productive contributions of all citizens as 
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they grow older, and further recommends that the 
Committee on Aging of the Council of State Gov- 
ernments make available to the Commissions on 
Interstate Cooperation and other interested legis- 
lators and state officials all information on effec- 
tive methods of state cooperation in the meetings 
leading to the White House Conference on Aging. 


CONTROL OF VIRULENT Hoc CHOLERA ViruS 


Wuereas hog cholera is the No. | killer of swine 
in the United States, causing losses to livestock 
producers of up to $60 million annually; and 

WuerEAs, because of the prevalence of hog 
cholera in this country, our pork products are 
denied entry into many foreign countries; and 

WHEREAS it is recognized by informed authori- 
ties in the field of veterinary medicine that use of 
virulent hog cholera virus is an important con- 
tributing factor in the dissemination of hog chol- 
era; and 

WHEREAS alternative vaccination methods for 
prevention of hog cholera are now available which 
are both effective and safe; and 

Wuereas eighteen states have adopted legisla- 
tion prohibiting the use of virulent hog cholera 
virus, except for the express purpose of producing 
anti-hog cholera serum in duly licensed establish- 
ments or for purposes of research under adequate 
regulatory supervision; 

Now, therefore, be it resolved by the Fourteenth 
Biennial General Assembly of the States that legis- 
lation to control the use of virulent hog cholera 
virus be given serious consideration by the states 
in which adequate control measures are not pres- 
ently in effect. 


HIGHWAY SAFETY 


WHEREAS it seems apparent that one of the prin- 
cipal means by which death on the highways may 
be combatted is through the effective control of 
the issuance, suspension and revocation of drivers’ 
licenses; and 

Wuereas, within the Council of State Govern- 
ments, there are various regional and national 
groups concerned with highway safety; and 

Wuereas death on the highways continues to be 
a major problem facing the states; 

Now, therefore, be it resolved that this Four- 
teenth Biennial General Assembly of the States 
hereby recommends that the regional and national 
groups of the Council of State Governments con- 
cerned with highway safety devote special at- 
tention to the control of driver licensing as a key 
to highway safety. 


FEDERAL-STATE RELATIONS 


Wuereas there has been established a Joint 
Federal-State Action Committee, composed of rep- 


resentatives of the highest echelons of the execu- 
tive branches at the federal and state levels of 
government; and 

Wuereas this committee has for the first time 
provided a continuing medium for consultation 
and deliberation on the proper division of respon- 
sibility for providing services; and 

WuHereEas the committee in its reports has 
proposed action recommendations designed to 
strengthen our federal system; and 

WuerEAS action on the committee recommenda- 
tions will be required by the legislative branches 
at the federal and state levels; 

Now, therefore, be it resolved by the Fourteenth 
Biennial General Assembly of the States, that the 
Governors and state legislatures are urged to give 
early consideration to the recommendations of 
the Joint Federal-State Action Committee requir- 
ing state implementation; and 

Be it further resolved that the General Assembly 
express its deep appreciation to Governor Lane 
Dwinell of New Hampshire and the members of 
the Joint Committee for their devoted efforts and 
thoughtful deliberations on these matters of basic 
concern to the nation, and urges the continuation 
of this joint endeavor. 


APPRECIATION 


The Fourteenth Biennial General Assembly of 
the States wishes to express its appreciation to its 
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We are grateful to the Honorable D. D. Wyatt 
of the National Aeronautics and Space Adminis- 
tration; the Honorable Lane Dwinell, Governor 
of New Hampshire; the Honorable James B. 
Conant, President Emeritus, Harvard University; 
the Honorable Sumner G. Whittier, Adminis- 
trator of Veterans Affairs; the Honorable Albert 
Conway, Chief Judge of the Court of Appeals, 
New York; and the Reverend Harold Nance, for 
assisting so materially in making our meeting of 
great value to all of us. 

We wish to thank the Honorable LeRoy Col- 
lins, Governor of Florida and President of the 
Council of State Governments, for his inspiring 
address, and the several presiding officers, speakers 
and discussion leaders for their participation and 
contributions to the success of the conference. 

We express our appreciation to the Executive 
Committee of the Council of State Governments 
for its diligence and dedication over the past year, 
and we commend Brevard Crihfield for his dy- 
namic leadership during the first year of his service 
as Executive Director of the Council. 





By act of its 1958 legislature, Michigan has joined a small group of 
states that have given their chief executives broad authority to 
initiate executive reorganization, subject to legislative or popular 
veto. The following pages describe the reorganization act, how it 
was adopted, the scope of its objectives, and preparations for putting 
it into effect. Mr. Eley, author of the article, is Supervisor of the 
Lansing Office of the Institute of Public Administration, 

University of Michigan, and Secretary of the Governor’s Advisory 
Committee on Reorganization of State Government. 


Executive Reorganization 


in Michigan 
by Lynn W. Eley 


AS HE SIGNED Michigan’s “executive reorgani- 
zation bill” into law last April 17, Governor 
G. Mennen Williams hailed its passage as “‘one 
of the most important legislative achieve- 
ments in our generation.” A veteran observer 
of the Michigan scene, expressing the elation 
felt by all who had worked so hard for the act, 
said that it and the act creating the Michigan 
Department of Administration in 1948 consti- 
tuted the two most significant measures within 
memory to improve the organization and con- 
duct of Michigan government. 

The 1958 act authorizes the Governor to 
initiate reorganizations within the executive 
branch which are directed solely toward 
“abolishing or combining agencies [and] 
changing the organization thereof or the as- 
signment of functions thereto” as established 
by statute (Section 5). Such reorganizations 
become effective if not disapproved by either 
house of the legislature or (assuming they 
wish it) by a referendum vote of the people. 

Michigan thus joins a select company. In 





addition to Michigan only the federal govern- 
ment (1949), the Commonwealth of Puerto 
Rico (1949), and the States of New Hamp- 
shire (1949) and Pennsylvania (1955) have 
adopted such legislation. In Pennsylvania the 
plan is limited by the proviso that proposals 
can relate only to shifts within bureaus or 
smaller units. 

The genesis of the executive reorganization 
plan, so far as Michigan is concerned, dates 
from the first Federal Hoover Commission. 
Michigan’s “Littlke Hoover Commission” of 
1949-52, drawing from the federal commis- 
sion and other sources, advanced this plan in 
its final report in late 1951 as promising the 
beginning of a solution for Michigan’s monu- 
mental administrative troubles.’ 


4Michigan, Joint Legislative Committee on Reorganiza- 
tion of State Government, Staff Report No. 30, General 
Management of Michigan State Government, 1951. 

Actually, the first Federal Hoover Commission did not 
originate the plan, though that commission deserves credit 
for bringing it to the attention of the states and the pub- 
lic. This means of effecting executive reorganizations in the 
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PROVISIONS OF THE PLAN 

The Michigan act sets the same sort of sub- 
stantive and procedural limitations upon the 
chief executive as do the other statutes. 

First, as to substantive limits, no reorgani- 
zation proposal may be directed toward chang- 
ing the legislative or judicial branch. Nor shall 
any plan “seek to alter any existing provision 
of the Michigan constitution” (Section 6). By 
inference, no proposal can have the effect of 
requiring additional revenues or appropria- 
tions. Nor can it attempt to change the sub- 
stance of state-local government relations. 
Further, there is nothing in the act which 
takes away from the legislature any of its statu- 
tory powers to reorder executive organization 
and functioning as and when it chooses. 

Second, as to procedural limits, the Gover- 
nor must submit proposals simultaneously to 
both houses of the legislature within the first 
thirty days of any regular session. The legis- 
lature can approve or disapprove, but not 
modify, such proposals. Either house has sixty 
legislative days to disapprove by resolution 
adopted by a majority of its members. (To in- 
sure that no committee of either house is able 
to prevent a veto by burying a proposal in 
committee, the presiding officer is empowered 
and required to submit it to a vote of the whole 
house within the sixty-day period.) Then, as- 
suming that the legislative hurdle has been 
cleared, the plan is still subject, for ninety days 
following legislative adjournment, to the 
referendum power reserved to the people by 
the state constitution. If no petition for a 
referendum is submitted during this period, 
the reorganization becomes effective through 
executive order on the ninety-first day. 





federal government was first authorized in 1932, near the 
end of President Hoover's term. All three Presidents since 
have had similar authority for part or all of their terms. 
President Roosevelt had it from the beginning of his term 
in 1933 into 1935 and again in 1939-41 (Reorganization 
Plan of 1939, recommended by President's Committee on 
Administrative Management, in 1937). President Truman 
had it in 1945-48 (Reorganization Act of 1945) and 
1949-53 (Reorganization Act of 1949, recommended by 
the first Hoover Commission). President Eisenhower has 
had the authority throughout his administration thus far, 
and it will undoubtedly be renewed again before its 
scheduled expiration date of June 1, 1959. 


PREVIOUS LEGISLATIVE HISTORY 

Enactment of the bill followed a series of 
unsuccessful efforts for similar ends. Tilden B. 
Mason of the Citizens Research Council of 
Michigan, which served as the staff arm of 
Michigan’s “Little Hoover Commission,” was 
prompted in a recent article to describe it as 
nothing short of a “Miracle in Michigan.” ? 

All earlier attempts had taken a constitu- 
tional instead of a statutory form. Even had 
any such resolution been adopted by the abso- 
lute two-thirds majority of each house re- 
quired to initiate a constitutional amendment, 
it would still have needed an affirmative ma- 
jority vote of the people. The first effort was 
made under minority Democratic sponsorship 
in the House in 1952, a few months after the 
plan was recommended by the “Little Hoover 
Commission.” This resolution died in com- 
mittee. In 1955 another attempt was made, 
this time by Senator Frank Andrews of Hill- 
man, an influential member of the majority 
Republican party. He was an original member 
of the “Little Hoover Commission” and, be- 
ginning late in 1952, served as its Chairman. 
This resolution died in the same commit- 
tee. A second attempt by Senator Andrews 
in the 1957 legislative session met the same 
fate. 

One clear reason why the resolutions had no 
chance in this committee was that its chair- 
men (a different Senator on each occasion) 
opposed the concept of executive responsi- 
bility for executive reorganization embodied 
in the resolutions. They regarded it as involv- 
ing, among other evils, an unjustified delega- 
tion of legislative power counter to established 
tradition, providing undue power for the 
Governor. 

In 1957 a duplicate of Senator Andrews’ 
resolution was also introduced in the House, 
under minority sponsorship. Referred as a 
matter of course to the Committee on Re- 
vision and Amendment of the Constitution, 
its supporters—among them the Citizens Re- 
search Council and political scientists from the 


*Tilden B. Mason, “Miracle in Michigan,” National 
Municipal Review, Vol. 47, No. 7, July, 1958, pp. 318-324. 





state’s umniversities—received a sympathetic 
hearing from Chairman’ Louis C. Cramton, 
Republican of Lapeer, and the committee. 
Shortly thereafter the resolution was reported 
out but was subsequently voted down by the 
full House. 


SUCCESS IN 1958 

At first 1958 looked just like 1952, 1955, and 
1957. But early in the session a key strategy 
change was made. Largely at the insistence of 
Frank Blackford, now Executive Secretary of 
the Michigan Employee’s Retirement System, 
supporters of the plan decided to abandon the 
attempt to amend the constitution. Blackford 
convinced them that all of the objectives could 
be accomplished through statute. It obviously 
would be much easier to get an absolute ma- 
jority in each house than to secure an absolute 
two-thirds majority there plus an affirmative 
majority vote of the people. In statutory form 
the bill would be referred to the State Affairs 
Committees instead of the committees deal- 
ing with proposed amendments to the consti- 
tution. 

In due course the bill cleared the commit- 
tees and was enacted by the legislature. Demo- 
crats voted unanimously for it in both cham- 
bers except for two House members absent 
and not voting. Nineteen of sixty-one Repub- 
licans in the House and eight of twenty-two 
Republicans in the Senate voted for the bill. 
Those who changed their earlier position had 
been convinced by Senator Andrews and 
others that there were built-in protections of 
the legislature’s and people’s interests in the 
. bill. 

Working in the background for the bill 
were certain influential civic, business and 
other groups and highly effective individuals, 
including some who had been active in the 
“Little Hoover Commission” effort nearly a 
decade ago. General newspaper support also 
went far to create a favorable climate for the 
bill. 

Close observers are convinced that the bill’s 
passage is to be attributed in important degree 
to the growing awareness in Michigan of the 
success of the executive reorganization device 
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in the federal government.* Although its ef- 
fect is not easily pinpointed, this underlying 
factor certainly helped to win for the measure 
newspaper, lobby group, and legislative sup- 
port, or, failing that, neutrality. 

Though this is largely speculative, there is 
reason to believe that another underlying 
reason for the support it received was belief 
that the measure would operate, at least in the 
long run, to improve the state’s critical finan- 
cial situation. Sponsors of the bill had made no 
attempt to “sell it” on that basis, feeling that, 
while it would produce greater efficiency, it 
would not necessarily directly produce greater 
economy; others, however, were not prevented 
from drawing their own conclusions on this 
point. 

In any event, enactment of the bill was a 
bipartisan accomplishment. Without the sup- 
port at crucial times of legislators from both 
parties, it never would have been passed. Gov- 
ernor Williams, Senator Andrews, the late 
Loren B. Miller, formerly director of the Citi- 
zens Research Council and research director 
of Michigan’s “Little Hoover Commission,” 


all have publicly proclaimed the bipartisan 
character of the achievement. 


GOVERNOR'S ADVISORY COMMITTEE 
In June, 1958, the Governor set up an Ad- 
visory Committee on Reorganization of State 
Government to assist him in meeting his re- 
sponsibilities under the act. As one indication 
of the nonpartisan approach, Senator Andrews 
was invited to make nominations to the com- 
mittee, to make research proposals, and to sit 
in on meetings. His several nominations have 
been accepted, and he was present at the com- 
mittee’s organizational meeting on June 20. 
The broadly representative committee is 
composed of thirty-five officials and citizens 
from both political parties, former state legis- 
lators, judges, state agency officials, and repre- 
sentatives of local government, education, 


*As one indication of the importance of this factor, 
Former Deputy Commissioner James K. Pollock of the 
first Federal Hoover Commission, Chairman of the Political 
Science Department at the University of Michigan, testified 
in support of the bill before the House State Affairs Com- 
mittee, and the bill was reported out favorably almost im- 
mediately thereafter. 
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journalism, business, industry, agriculture, 
labor, and civic organizations. Circuit Judge 
Clark J. Adams of Oakland County is serving 
as Chairman. Wilfird F. Doyle, long-time 
representative of the Michigan Chain Stores 
Bureau, has been elected Deputy Chairman. 
The author has been appointed Secretary. 
Governor Williams has given the committee 
a broad charter. He is sharing all of his author- 
ity under the act with the committee except 
his own ultimate responsibility for determin- 
ing the precise substance and timing of pro- 
posals for legislative approval or disapproval. 
Since no appropriation was made for carry- 
ing on the committee’s function, a part-time 
research staff has been assembled from within 
the state government and the state’s colleges 
and universities. Frank Blackford has been 
appointed Director of Staff and Research. 
Incidentally, the use of state government 
people is a new factor. The fact that they were 
not employed by the earlier “Little Hoover 
Commission” is seen by Mr. Blackford and 
others as one of the main reasons why its far- 
reaching recommendations were in some cases 
ill-considered and, in general, fell on deaf ears. 
The main job confronting the committee 
during 1958 has been that of preparing recom- 
mendations for the Governor to consider pre- 
senting to the 1959 legislature beginning in 
January. At its second meeting, on July 31, 
the committee, after lengthy discussion of the 
question of the most desirable way to proceed, 
settled on six fairly uncontroversial subjects 
for early research and recommendation. The 
committee’s work on these has been going 
forward at subsequent fall and winter meet- 
ings. Assuming that these test cases clear all 
hurdles in 1959, the committee will then be 
free to pursue more fundamental reforms.‘ 
The six projects which have been on the 
agenda are as follows: (1) possible consolida- 
tion of farm milk and food inspections per- 
formed by the Department of Agriculture and 
local health units; (2) possible consolidation 
‘Senator Andrews has announced his intention to pro- 
pose to the 1959 session that it create a permanent standing 
committee structure for executive reorganization plans, 


in order that they may receive expeditious and informed 
consideration. 


of agencies handling veterans affairs; (3) pos- 
sible consolidation of administration of pen- 
sion and retirement systems; (4) possible con- 
solidation of revenue collecting functions; 
(5) possible consolidation of public health 
functions; and (6) possible transfer of re- 
sponsibility for warrant writing from the 
Auditor General to the Accounting Division 
of the Department of Administration. 

Making the committee’s task easier is the 
fact that for four of these items— (1), (2), (4) 
and (5)—preliminary studies looking toward 
appropriate consolidations already have been 
made under other auspices generally accept- 
able to affected officials and agencies. The 
others are reasonably uncontroversial. 


THE CHALLENGE 

The need for the reforms sought is not hard 
to see, though at this stage it may be presumed 
that there will not be unanimity on the precise 
shape they should take. To put it mildly, the 
committee will not suffer for lack of a chal- 
lenge. 

As we shall see, the proviso that no re- 
organization proposal can “seek to alter any 
existing provision of the Michigan constitu- 
tion” is not by any means an insurmountable 
barrier to executive reorganization.’ Most of 
the impediments to the exercise of executive 
authority have a statutory origin. 

Up-dating the findings of the “Little 
Hoover Commission,” the Budget Division of 
the Michigan Department of Administration 
recently found, after a painstaking and hope- 
fully accurate count, that Michigan has the 
astounding total of 123 separate agencies. In- 
cluding the Governor and Lieutenant Gover- 
nor, seven single executives and three boards 
are elected and given their terms and certain 
of their powers by constitutional prescription, 
while an eighth official and a fourth board (be- 

*Michigan voters decided in the 1958 general election 
that they did not wish to revise their constitution. The 
original document, now fifty years old, specifies that a 
vote on the question of its revision shall be held every six- 
teen years, and 1958 was one of those years. To carry, the 
revision proposition required a majority of all votes cast 
in the election, whereas it only received a majority of 


votes cast on the issue, with about two out of five voters 
neglecting to vote on it at all. 





ginning in 1959, the Wayne State University 
Board of Governors) are elected and given 
their terms and powers by legislative prescrip- 
tion. No two of these offices need be filled from 
the same political party. An additional compli- 
cation arises from the existence of Michigan’s 
unique plural executive, the State Admin- 
istrative Board, any five of whose eight elective 
members are able to override the Governor's 
veto of the board’s decisions.® 

Michigan also has what many regard as an 
excessive number of administrative boards 
and commissions. There are 101 of these, com- 
prising a haphazard mixture of elective and ex 
officio boards and full and part time commis- 
sions with long, overlapping terms. Ninety- 
two were established and given their func- 
tions by legislative action. Potentially, here is 
a fertile field for reform efforts. 

As a corollary of the points already made, 
there are unnecessary and troublesome limita- 
tions on the Governor’s appointive and re- 
moval powers. Of twenty-two single executives 
(including the Governor and Lieutenant Gov- 
ernor), the Governor appoints only thirteen, 
most of these requiring Senate confirmation. 
Only four serve at the Governor's pleasure. 
Eight of the twenty-two are elected, while 
one, the Commissioner of Revenue, is ap- 
pointed by the Civil Service Commission. In 
all, fifteen of the twenty-two positions were 
established by statute. Of 101 plural executive 
boards and commissions, the Governor ap- 
points the members of only eighty-one, and 
most of these appointments are subject to vari- 
ous party, clientele-group, or other restric- 
tions. About 60 per cent require Senate con- 
firmation. The members of only one commis- 
sion serve at the pleasure of the Governor. Of 
the twenty boards and commissions whose 
members are not appointed by the Governor, 
four are elective and the remainder are wholly 
or predominantly ex officio. 


*It was not always thus. Created by statute in 1921 at the 
insistence of Governor Alexander J. Groesbeck (1921-26) , 
one of Michigan's most forceful chief executives, the board 
was originally subject to the Governor's absolute veto. This 
made the board an effective integrative device. In 1927 the 
legislature installed majority rule, and this arrangement 
has continued unchanged to the present. 
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Side by side with the proliferation of 
agencies is a general lack of authority and 
facilities for central supervision and control. 
While the Department of Administration has 
met part of this need in recent years, it has not 
been able to make fundamental inroads on the 
dispersion of executive authority. More seri- 
ous, the Governor as well as the legislature 
has been deprived since 1940 of authority for 
one important central staff function, person- 
nel management. 

The import of all of this, in the opinion of 
these supporting the principle of executive re- 
organization, is that entrenched minorities, in 
most cases without direct responsibility to the 
people, are frequently able to thwart the ac- 
complishment of a popular mandate. When 
the people change Governors for policy rea- 
sons, the State Administrative Board, other 
elective officials, and the many other constitu- 
tional and statutory boards and commissions 
are still in a position to challenge the new 
Governor. Thus, while the Governor is the 
official held accountable by the people for re- 
sults, he has traditionally been denied author- 
ity and tools adequate to achieve those results.” 

The fundamental defects in Michigan’s ad- 
ministrative structure have been known for 
more than thirty-five years. Though significant 
improvements have been made in that time, 
such accomplishments have been difficult, slow 
and uneven. Now that primary authority for 
executive reorganization has been assigned to 
the official best equipped to handle it, and 
most easily held accountable for its abuse, the 
opportunity for installing genuine correctives 
is at hand. Certainly this is the hope of Gover- 
nor Williams, as it is of his Advisory Commit- 
tee on Reorganization of State Government. 


"Perhaps the classic statement on the importance of 
equating power with responsibility was given by Woodrow 
Wilson in 1887 in his pioneering article “The Study of 
Administration.” “There is no danger in power, if only it 
be not irresponsible. If it be divided, dealt out in shares 
to many, it is obscured; and if it be obscured, it is made 
irresponsible. But if it be centered . . . it is easily watched 
and brought to book.” Public Papers, Vol. 1, p. 149; quoted 
in A. J. Wann, “The Development of Woodrow Wilson's 
Theory of the Presidency: Continuity and Change,” Chap- 
ter 3 of Earl Latham, ed., The Philosophy and Policies of 
Woodrow Wilson, Chicago, The University of Chicago 
Press, 1958, p. 54. 





The article that follows describes the origin, purpose and working 
methods of a new and broad-gauged approach to state planning in 
Massachusetts. Miss Schuck, who gives us the paper, is Professor of 
Political Science at Mount Holyoke College, a Trustee of the 
University of Massachusetts and a member of the Massachusetts 
Commission on Interstate Cooperation. 


Massachusetts Audit of State Needs: 
A New Kind of Planning Agency 


by Victoria Schuck 


THE MASSACHUSETTS Senate in its 1958 session 
voted without a dissent to extend for a two- 
year period the life of the Special Commission 
on the Audit of State Needs. In so doing it 
placed a mark of approval upon an agency 
unique in state governments—a long range as 
well as a short term over-all planning group. 
The opposition of a year ago, when a close 
vote authorized its creation, had melted away. 
Although the second approval by the Lower 
House was, like the first, along party lines, the 
action of the Senate reflects the widespread 
public endorsement of an agency engaged in 
scrutinizing the full range of state functions 
and recommending what should be the de- 
cisions of the state on the basis of present and 
future needs. 

The Special Commission looks into current 
programs, bearing in mind their objectives 
and the immediate and potential finances, and 
suggests possible methods of achieving the ob- 
jectives. It is also projecting future substantive 
programs. Its functions are quite unlike those 
of the various Little Hoover Commissions— 
Massachusetts had such a commission for five 
years—whose attention, valid as it was, focussed 
principally upon reorganizing and improving 
the administration of already going programs. 
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ORIGIN OF THE AUDIT 

Actually, the first inkling of the audit may 
be found in a statement of Governor Foster 
Furcolo, who before his election in 1956 con- 
tended that the state ought to have an “over- 
all audit” of its industry and programs of in- 
dustrial development as well as of its pro- 
grams for social welfare, education and recre- 
ation. His idea was developed by John P. Mal- 
lan, the present Executive Secretary of the 
commission, who was struck by a phrase in a 
recent Twentieth Century Fund report on 
America’s needs. The Governor and his staff, 
between the election and inauguration, be- 
came painfully aware of the dearth of informa- 
tion available on instituted programs, to say 
nothing of reports on long term plans. The 
printing of department reports had lapsed in 
many instances because of recurring economy 
drives, and long term planning was not ap- 
parent in any part of the state administration. 

In his 1957 inaugural address, the Governor 
formally proposed an “over-all audit” to the 
General Court, and suggested a commission 
with appropriate advisory committees and a 
research staff. He stressed the necessity of 
setting up priorities among conflicting and 





competing needs. In the light of the state’s 
current and potential financial condition, he 
stressed the further necessity—and difficulty— 
of adopting the best from among several pos- 
sible solutions. Finally, he urged that author- 
ity be granted for at least an investigation into 
such problems as the state’s educational and 
health needs, the care of its aged, its tax struc- 
ture and government organization, aspects of 
its economic growth, and mass transportation. 
(It is worth noting that the Little Hoover 
Commission’s goal, the organization of state 
government, is not omitted.) 

The press immediately hailed this recom- 
mendation. Representatives of management, 
labor and the taxpayers came forward to back 
the proposal in the legislative hearings. The 
original committee report was unanimous, 
but divisions in the legislature (the House 
majority was Democratic, like the Governor; 
the Senate’s majority Republican) held the 
resolution back for a time. By close votes in 
both houses the Governor gained the commis- 
sion and an appropriation of $50,000, to which 
$85,000 was added in a supplementary budget 
later in the year. 


CHARACTER OF THE COMMISSION 

The enabling acts of 1957 and 1958 provide 
for an unpaid commission of ten members 
with the Commissioner of Administration as 
Chairman. The President of the Senate is re- 
sponsible for naming two members, the 
Speaker of the House three, and the Governor 
four. The Chief Executive can also name any 
advisory committees he thinks necessary. 

In directing the commission to “make an 
over-all survey of the needs and major prob- 
lems of the commonwealth,” the legislative 
resolution that established it gives the group 
wide discretion in its choice of problems for 
study. It is authorized ‘‘to consider’’—but it is 
not required to limit itself to—twelve subjects, 
including those mentioned by the Governor. 
The commission is also directed to coordinate 
existing reports of legislative and advisory 
commissions. (These commissions are almost 
legion in any one year in the state. In 1958 
they ranged from groups working on the selec- 
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tion of an official song to others studying spe- 
cial taxes, land use and farming, motor ve- 
hicles, radioactive materials, atomic energy, 
and water supply. The assignments often over- 
lap, and as the reports are not the most press- 
ing of the papers piled before the legislators, 
they often remain buried.) 

The members of the Audit Commission 
represent the state’s full political spectrum. 
The appointments have taken into account 
professional excellence, local interests and 
leadership, geographic representation, labor, 
management and party representation. For 
example, in 1957 the President of the Senate 
named a Republican and a Democrat. The 
Republican, one of the influential members of 
the upper body, has been chairman of the 
Committees on Taxation and on Agriculture 
and a member of the Ways and Means, Ju- 
diciary, Harbors and Public Lands, and 
Transportation Committees. As the former 
president of an insurance company and the 
present Chairman of the Board of Trustees of 
Boston University, he has varied interests. The 
second Senator, whose term has just expired, 
was one of the younger Democrats on the Ways 
and Means and Judiciary Committees. 

The speaker appointed two members from 
Western Massachusetts. One, a Democrat from 
Holyoke, has been Clerk of the Committee on 
State Administration—the committee that sifts 
and recommends changes in government or- 
ganization and operations—and was Chairman 
of the Aeronautics Committee. Another 
Democratic Representative, from the Pitts- 
field area, was Clerk of the Taxation Commit- 
tee and a member of the Committee on 
Towns. (He has since been elected to the State 
Senate.) The third Lower House member was, 
when appointed, a freshman Representative 
from the central part of the state, a Republican 
on the Public Service Committee. 

The Governor's appointees include a Pro- 
fessor of Economics and Chairman of the De- 
partment at Harvard, who is also Chairman of 
the New England Governors’ Committee on 
the Textile Industry. The Chief Executive 
also appointed to the commission the Chair- 
man of the Massachusetts C.1.0., and a woman 
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civic leader active in Jewish organizations. 
The Governor's fourth appointee is a Boston 
attorney who was an official of the United 
States Allied Commission to Austria after 
World War II. The Chairman, who comes to 
the job by virtue of being the head of the 
State Commission on Administration, is a 
young attorney who was formerly an assistant 
to the Governor. 


THE ASSIGNMENT IS BROAD 

One of the principal differences between 
the Commission on the Audit and the “garden 
variety” of legislative reference agencies and 
Massachusetts ad hoc legislative commissions 
lies in the fact that each of these is assigned one 
particular problem and is asked to report find- 
ings on it. The Audit resolution, on the other 
hand, is cast in fairly general terms. The com- 
mission is a broadly defined research and plan- 
ning group which can look at state problems 
as a whole and in a wide context. It can survey 
any existing or new economic and social prob- 
lems that state agencies are likely to encounter. 
And unlike the usual ad hoc commission it can 


make studies “in depth.” It does not operate 
under the handicap of many agencies which 
habitually make brief policy recommenda- 
tions on the basis of sparse information con- 
cerning the dimensions of the problem itself. 


Apart from the substantive programs 
touched upon in the enabling resolution, the 
commission has received forty-two additional 
assignments—four from the Governor and the 
remainder from the General Court. (These, in 
part, pertain to housing, urban development, 
a basic state aid formula in education, a state 
medical and dental school, and proposed ex- 
pansion of state teachers’ colleges and tech- 
nical schools.) The commission’s method of 
operation has been to select a series of high 
priority problems for study. This it did early 
in 1957, with the aid of both executive and 
legislative leaders who had some notion as to 
which of the problems were most acute. 


PRIORITIES AND WORKING METHODS 
Three or four criteria determined the list 
chosen. First, how urgent is the problem in 


terms of easily apparent population trends, the 
interest of the legislative and executive 
branches, the lack of effective action in the 
past, and the findings of national or other 
state investigations? Second, how adequate is 
the present information, how recently has the 
subject been studied, and are other groups in 
the commonwealth now studying it? (If the 
commission is to give it high priority the an- 
swer to the last question must be “‘no.”’) Third, 
how large a part of the state budget is assigned 
to the item, and is this portion growing? And, 
finally, has there been some crystallization of 
opinion on the subject, so that there is some 
chance of favorable legislative action? 

When the subjects were selected for study, 
a small staff was assigned to the preparation of 
research reports on the background of the 
problems, and proposed policy alternatives for 
action were made where action was deemed 
necessary. The staff is modest enough. It con- 
sists of a director and associate director and 
two research associates. The director has had 
nine years of teaching in Massachusetts col- 
leges and universities; the associate director 
has been a city manager for seven years in two 
Massachusetts towns and has taught govern- 
ment on the college level. One of the research 
associates was in the New York State Budget 
Division as Senior Budget Analyst for eight 
years; the other is an economist on leave from 
his college post. 

Normally, each report is the work of a re- 
search associate aided by a junior staff mem- 
ber, and represents a several months’ assign- 
ment. From time to time the services of con- 
sultants have been used, as have “‘self-surveys”’ 
of their own needs made by state agencies. The 
reports, which are thorough indeed, result 
from extensive research in the relevant bib- 
liography, statistics compiled and checked, 
and numerous interviews with public and 
private experts. Incidentally the Audit is 
building up a good library of material from 
other states, a development which Massa- 
chusetts could not boast of before. The re- 
ports also represent the correlation and 
analysis of previous legislative studies that are 
pertinent to their subject. 





As soon as a report is in draft form the com- 
mission discusses it and its recommendations 
in detail. At this point the group meets regu- 
larly with the advisory committee named by 
the Governor. Then the report is put in final 
form, and as a last step the commission, after 
voting on policy recommendations, files it 
with the General Court and the Governor. 


AID FROM ADVISORY COMMITTEES 

The practice adopted by the Governor of 
naming advisory committees has brought a 
larger number of specialists, heads of depart- 
ments, and organization leaders into the 
Audit. Massachusetts is fortunate to have so 
many experts to draw upon; advisory commit- 
tee lists are studded with the names of nation- 
wide authorities who give their time freely to 
the work of the commission. 

To illustrate, the thirteen-man advisory 
committee on higher education includes the 
Presidents of Williams College, the University 
of Massachusetts, and Bradford Junior Col- 
lege; the Vice President of Boston University; 
Deans of Brandeis University and Radcliffe 
College; a retired Chief Justice of the Massa- 
chusetts Supreme Judicial Court, and the 
President of the Massachusetts Congress of 
Parents and Teachers. The advisory commit- 
tee on mental health includes the President- 
Elect of the American Psychiatric Association, 
who is also head of psychiatry at Boston Uni- 
versity School of Medicine, the head of psy- 
chiatry at Tufts Medical School, the Director 
of the Massachusetts General Hospital, and 
leaders in the state associations concerned with 
mental health and retardation. The advisory 
group on problems of the aging includes a 
past President of the American Gerontological 
Society and the founder of the Geriatrics 
Clinic at Peter Bent Brigham Hospital in 
Boston. 


STUDY OF HIGHER EDUCATION 

For the first study the commission selected 
education, a “natural” not merely because na- 
tional attention was already being given to it 
but because Massachusetts had made no com- 
prehensive study since 1923 of the needs of 
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higher education. The first general report on 
Massachusetts educational problems was fol- 
lowed in March, 1958, by a searching study of 
higher education. It recommends increased 
appropriations for the University of Massa- 
chusetts and for the state teachers’ colleges and 
technical schools. Key to the solution of the 
problem, the commission thinks, lies in the 
establishment across the state of eight two- 
year colleges. These regional, or “community” 
colleges would be under the administration of 
a board on which the university and the 
teachers’ colleges would be represented, so 
that the new system would be coordinated 
with the programs of the existing institutions. 
The commission’s recommendations are but- 
tressed with a detailed analysis of the college 
population, extrapolated for a ten-year period, 
and the plans for expanded enrollment con- 
templated by private colleges. 

The study won encomiums and has been in- 
corporated into the Governor’s $111 million 
educational bond program for the expansion 
of existing institutions and the creation of the 
colleges. Dramatically presented to a joint ses- 
sion, the Governor’s proposal met with some 
opposition, but before the legislature was pro- 
rogued a portion of it was rapidly translated 
into law. A bill passed the House by a rela- 
tively close vote and the Senate by the ex- 
tremely high margin of 31 to 4 appropriating a 
million dollars for initial planning and de- 
velopment. The act also authorized the cre- 
ation of a new regional community board, 
whose members have already been appointed. 


OTHER SURVEYS 

Two other reports have,.been issued. The 
need for more state revenue led the Audit to 
study the disposition of federal aid funds to 
make sure that the commonwealth receives 
its fair share of the grants. This meant delving 
into all of the aid programs. In the course of 
the inventory, the state picked up $4 million 
for the construction of a series of buildings for 
the Division of Employment Security. The 
study has had the important effect of alerting 
department heads to proper adjustments in 
state and federal laws so that, for example, 
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Massachusetts can receive more toward hospi- 
tal and school construction and rivers and 
harbors development. 

The most recent report sent to the Gover- 
nor and the legislature, that on mental health, 
runs to 157 printed pages. The major recom- 
mendation, for a new psychiatric research insti- 
tute, was approved by the House unanimously. 
In the Senate it was referred to the Ways and 
Means Committee for study. Comments by the 
press have been generally favorable, and the 
proposal is expected to receive attention in 
the 1959 session. Another report, on problems 
of the aging, is currently before the commis- 
sion for discussion. 

An economic development survey is also un- 
der way, with data being received from busi- 
ness firms in the state that have more than 
eight employees. The purpose is to find out 
what products not now manufactured might 
be suitable for manufacture in Massachusetts. 
The study will later be extended to consider 
improving the administrative activities of state 
agencies responsible for promoting economic 
development. 

Still very much in the planning stages is a 
government operations study to discover how 
to obtain better coordination among state de- 
partments. The report will also take up ques- 
tions of improving the budgetary process. 
Even though the state has had an executive 
budget since 1918, its financial procedures are 
antiquated and outmoded in many respects. 
The loose organizational structure and the 
staggered terms of department heads in Massa- 
chusetts are obstacles in the way of communi- 
cation and cooperation. 

Closely related to the operations research is 
a projected fiscal resources study, which is de- 
signed to look into the past expenditure pat- 
terns of state agencies and anticipate future 
patterns. State expenditures for the next five 
years will be calculated by departments on the 
basis of (1) the average increase for a given 
department during the past decade projected 
forward; (2) the department’s estimates of 
appropriations under present statutory re- 
quirements; (3) the department's estimates of 
appropriations needed if all of the new serv- 


ices it recommends are provided. Here the 
purpose is to make a more realistic appraisal of 
the state tax picture. When completed, this 
report should give the public the first clear 
view of the current scope of state activities and 
some impression of what the future looks like. 
One other study is already far advanced— 
that of the state’s role in urban renewal. It will 
seek to appraise the commonwealth’s assistance 
to its cities, including efforts to make more 
federal funds available for renewal projects. 


PUBLIC SUPPORT 

It has long been traditional in Massachu- 
setts that Governors obtain the establishment 
of commissions to which the heat generated 
by recommendations on explosive issues could 
be transferred. When the Audit was set up, 
there inevitably was some skepticism. 

Public support, however, has come from 
representatives of such groups as the Greater 
Boston Chamber of Commerce, both the A.F. 
of L. and the C.I.0. (now merged in Massachu- 
setts), the Congress of Parents and Teachers, the 
League of Women Voters, and the Massachu- 
setts Federation of Teachers, the New England 
Board of Higher Education, and the Massachu- 
setts Association for Mental Health. At least 
ten newspapers in the state, including the Bos- 
ton Globe and the Christian Science Monitor, 
have endorsed the higher education proposal. 
A taxpayers group opposed it on the ground 
that the state could not afford it. 

The Audit is not in fact a frenetic operation, 
nor is it in fact a costly one. Occasionally one 
hears the phrase “dumping ground” applied 
to it, on the grounds that legislators have 
wished upon it questions they wished to evade 
resolving, or the term “political” because the 
Audit builds up cases for parts of the adminis- 
tration’s program. But the evidence seems to 
be that the Audit is systematically investigat- 
ing state problems that are major by any kind 
of yardstick, not merely political. And it is an 
inexpensively administered function by any 
comparison. For financial no less than other 
considerations, the Massachusetts Audit may 
well commend itself as a kind of model for 
long term planning in various other states, 





For more than four years pre-legislative conferences for legislators 
have been gaining stature in Indiana. Their purposes and 
accomplishments are summarized in this paper by two men who 
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by York Y. Willbern and Donald H. Clark 


INDIANA held its third Pre-Legislative Confer- 
ence, called by Governor Harold W. Handley, 
November 13-15, 1958, on the campus of 
Indiana University in Bloomington. Interest 
and acceptance have grown with each confer- 
ence since the first, in 1954. Shortly after the 
Conference, the Legislative Advisory Commis- 
sion, Indiana’s legislative council, agreed to 
recommend to the 1959 session a statutory pro- 
vision for a five-day “briefing”’ conference be- 
fore each regular General Assembly session of 
the biennium. 


BACKGROUND OF THE CONFERENCES 

The constitution of Indiana, adopted in 
1851, authorizes a sixty-one day session every 
two years. Only eight states have shorter bien- 
nial sessions, and none of these states has as 
much as 60 per cent of Indiana’s population. 
The Governor can call special sessions, but 
Indiana Governors have been extremely reluc- 
tant to call them. Only eight have been called 
since 1885, none since 1951. One deterrent is 
the fact that legislators receive no additional 
pay for the extra days. Business and profes- 
sional members find it too costly and bring 
pressure to prevent being called into special 
session. 


The work load resulting from the great in- 
crease in legislative problems since 1852 makes 
the sixty-one day session an almost impossible 
night and day job. No member could read all 
900 bills introduced during any of the recent 
sessions. Some of the leading legislators state 
privately that they try to read only the bills 
reported favorably by committees. Generally, 
until a bill gets through committee and is on 
second reading, very little consideration has 
been given it by the majority of members. 
When good bills are inadvertently, or pur- 
posely, assigned to a “deepfreeze” or “grave- 
yard committee,”’ they do not move until too 
late in the session to permit passage. These 
committees, of course, perform extremely val- 
uable services in eliminating from further con- 
sideration a great deal of legislative chaff as 
well as some dangerously popular but poten- 
tially harmful proposals (such as an ill-consid- 
ered tax exemption bill that would upset a 
relatively equitable tax system). Even with the 
screening activity of the committee system, 
most legislators find themselves working under 
great pressure to keep up with bills that do 
reach the floor, plus their own committee 
duties, contacts with constituents, and other 
obligations. 
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It is extremely difficult, in such a short ses- 
sion, to find more time for the legislators to 
consider the really significant and frequently 
very complex problems of the state and to 
make available to them all of the known in- 
formation. Indiana has found a pre-legislative 
conference to be an effective answer to the 
problem of a limited legislative session. 

In 1954 the then Governor George N. Craig, 
Indiana University faculty members, and state 
administrators agreed that there was a need for 
a pre-legislative conference, and a conference 
followed. The second was held in 1956. It also 
was called by Governor Craig, whose term was 
then ending; the incoming Governor, Harold 
W. Handley, then Lieutenant Governor, par- 
ticipated in planning the 1956 Conference and 
made an address to it. 

In each of the three meetings held on the 
Indiana University campus different situations 
have prevailed. In each instance the funda- 
mental purpose has been identical. However, 
the secondary reasons have varied from session 
to session. Basically the meeting has been held 
to help legislators make sound decisions by giv- 
ing them as much information relating to an- 
ticipated legislative problems as possible. The 
needs of the state change from time to time, 
but finances, highways, education, state institu- 
tions, the various departments, and increasing 
urbanization all add their particular problems 
to the already overloaded legislative calendar. 


CONFERENCE OF 1954 

The first conference in 1954 was planned to 
show the legislators the needs of state depart- 
ments and institutions. The executive branch 
of the government was convinced that the 
problems were so great and so numerous that 
the legislators would not be able to solve them 
fairly unless they were better informed. The 
legislators were equally concerned lest they be 
rushed into improper action during the sixty- 
one day session. Faculty members at Indiana 
University, the Department of Government in 
particular, assisted in making the arrange- 
ments and planning the program. 

The chief focus of the conference was on the 
financial needs of the various state agencies. To 


provide information on this subject, various 
devices were used. The state budget office pre- 
pared and distributed a budget-in-brief, almost 
two months prior to the session. Major depart- 
ments presented their planning, with the em- 
phasis upon meeting current needs for their 
special services. In the then prevailing climate 
of Indiana many areas, including mental 
health, higher education, and corrections, had 
been financially squeezed, and a large state 
surplus had built up. This led to the false im- 
pression that the state was wealthy and that all 
of its needs were being met. Actually, the pa- 
tients in the mental institutions were receiving 
custodial care, but they were not getting the 
much needed treatment that would return the 
greatest number to society. In the state univer- 
sities and colleges salaries were falling far be- 
hind the increased cost of living. In correc- 
tional institutions, because of the lack of 
guards, privileges were being sold—drugs for 
prescribed medical treatment were purchased 
by patients from prisoner orderlies at black 
market rates. 

The Highway Department stated that it did 
not have sufficient funds to match the expiring 
federal allocations to Indiana. Its idea was to 
force a gas tax increase, but it chose the wrong 
reason. If it had emphasized that we needed 
more and better highways it possibly could 
have sold its idea, as was done two years later. 
Governor Craig had pledged no new or in- 
creased taxes, and he held the line by showing 
that no federal highway money would be lost 
during the 1955-1957 biennium. Both sides of 
this argument were given at the conference and 
the legislators had the information in time to 
consider it. 

The legislators were armed with all of the 
information that could be crammed into a two 
and a half day session. Not all of the legislators 
came to the conference. Not only did those 
who attended have to find the time, they also 
had to pay their own way. The Governor’s con- 
tingent fund was used to pay some of the ex- 
pense, and the faculty of Indiana University’s 
Department of Government supplied much of 
the direction and research. 

A major side benefit was excellent press cov- 





erage, which informed the other legislators and 
the people of the state as to the position of 
their state government. The legislators and the 
people had the state’s financial picture at a 
much earlier date and were thereby assisted 
in making decisions about appropriations. 


GROWTH IN 1956 

The second pre-legislative session was held 
in 1956. The state’s surplus was now reduced 
and it was apparent that its tax structure, or at 
least the rates, would need revising to meet the 
needs of the next biennium. Governor Hand- 
ley was to be inaugurated shortly after the start 
of the session. As Lieutenant Governor and 
Governor-elect he assisted in setting up the 
conference and worked with the legislators 
during it. 

By now the “town hall” nature of the con- 
ference attracted more legislators. It also 
attracted many high school and university stu- 
dents of government, and other interested citi- 
zens. Attendance ran far above the earlier 
meeting. This growth tended to boomerang, 
however, for as the crowd increased two devel- 
opments became apparent: first, diversions 
made it difficult to keep the legislators in the 
meetings and, second, the legislators hesitated 
to ask questions or participate readily in the 
discussion before an audience of 400. - 

Even though attendance was better at the 
second conference (slightly over one-third of 
the members of the General Assembly as com- 
pared with slightly under one-third for the first 
conference) it was not as high as had been de- 
sired. Again the newspaper coverage was excel- 
lent, and much information was furnished to 
both the public and the legislators. 


1958 AND NEW PROGRESS 

Two major problems now needed solving 
before the next conference: How to get more 
legislators to attend, and how to obtain more 
discussion so that legislators could have their 
specific questions answered. 

Solution to the first problem was received in 
a grant from the Ford Foundation to meet 
traveling and other expenses. This was one of 
four similar grants made to explore the possi- 
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bilities in such conferences, and it helped as 
anticipated when over 120 of Indiana’s 150 leg- 
islators attended the 1958 Conference, held at 
Indiana University on November 13, 14, and 
15. The grant did more than attract the legis- 
lators; money was now available to bring in 
consultants who could discuss Indiana prob- 
lems and point out what was being done in 
other states to solve similar situations. Another 
feature was the financing of attendance of 
guests from neighboring states. These guests 
contributed to the discussions, and their reac- 
tions to the Indiana meeting may tend to en- 
courage considering such meetings in their 
own states. 

Participation was achieved by dividing the 
legislators into four discussion groups. Each 
group met with a panel of consultants or espe- 
cially qualified people, with a minimum of 
other visitors, to consider a major problem area 
carefully and at some length. This arrange- 
ment put the panelists through a rough routine 
of presenting their material four times, and it 
possibly seemed even worse to them to have to 
hear other panelists giving much the same ma- 
terial four times. The smaller group of legis- 
lators asked questions, made comments and 
suggested conclusions. In most panels there 
was lively participation, which could have con- 
tinued much beyond the allotted time. 

The 1958 meeting was planned to cover only 
four major subject matter areas. finance, edu- 
cation, transportation, and _ urbanization. 
These topics were selected, as being most press- 
ing, by a committee appointed by Governor 
Handley, composed of Senators Ruel Steele 
and Matthew Welsh, Representatives Cable 
Ball and Birch Bayh, State Budget Director 
William H. Hardwick, and Don Clark and 
York Willbern of Indiana University. It was 
anticipated that the four major topics would 
be of interest to both old and new members. 
The fall elections determined that there would 
be many new members, especially in the House 
of Representatives, and the percentage of at- 
tendance proved to be particularly high among 
new members. 

In an attempt to evaluate properly the effect 
that these meetings have had upon the legis- 
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lators and upon legislation, the authors have 
contacted both of the Governors involved and 
many Senators and Representatives. Each of 
the executives felt that his program was better 
received, and that a greater number of impor- 
tant bills were passed, with a minimum of snip- 
ing, because the facts were known to the mem- 
bers of the Senate and the House, as well as to 


the public. 
Many legislators felt that the conference fur- 
nished them with facts about major issues at 


a time when they could still discuss these meas- 
ures with the “people back home.” This, cou- 
pled with widespread newspaper coverage, 
made it possible for the legislators to help form 
public opinion on the issues. At times they 
were surprised by how advanced the people’s 
thinking was. One legislator remarked that the 
voters’ thinking was more advanced than the 
law-makers had anticipated. 

The consensus certainly is that the 1958 con- 
ference was a sound success. 





Suggested State Legislation for 1959 


THE CoMMITTEE of State Officials on Suggested 
State Legislation of the Council of State Gov- 
ernments has prepared a full program of draft 
proposals in its report, Suggested State Legisla- 
tion—Program for 1959. 

Under the chairmanship of Deputy Attorney 
General Harrington Adams of Pennsylvania, 
the committee is composed of legislators, At- 
torneys General or their deputies, members of 
state Commissions on Interstate Cooperation, 
Uniform Law Commissioners, legislative serv- 
ice personnel, and other state officials. Pro- 
posals are received from individual state offi- 
cials, organizations of state officials, and state 
agencies and legislative committees. Various 
proposals which federal agencies wish to call to 
the attention of the states are also submitted 
for committee consideration. 

After proposals receive final approval by the 
committee, following detailed consideration, 
the annual Program of Suggested State Legis- 
lation is widely distributed among the states. 
The report for 1959 has three sections—one 
containing proposals in the form of draft legis- 
lation, another carrying statements without 
draft bills, and a final section devoted to new 
acts promulgated by the National Conference 
of Commissioners on Uniform State Laws. ‘The 
suggested measures involve such widely vary- 
ing fields as regulation and development of 
atomic energy, regulation of pleasure boats, 
mental health, highway law, migratory farm 
labor, judicial administration, and criminal 
control. 


Atomic Energy and Radiation 


Among the most important are proposals 
dealing with atomic energy and radiation. Spe- 
cific suggested statutes or statements of sug- 
gested approaches to legislation include the fol- 
lowing entries: 

A. Atomic Energy and the States. A brief 
introductory statement summarizes several 


problem areas as a preface to detailed proposals 
or suggestions. 

B. Coordination of Atomic Energy Develop- 
ment. A revised version is presented of a coor- 
dination act originally carried in the Program 
for 1957. The measure would provide the Gov- 
ernor with a coordinator and a small advisory 
staff empowered to initiate and coordinate 
studies and make recommendations concern- 
ing the development, use and regulation of 
atomic energy. The major revision, an optional 
section, would authorize an atomic energy 
board or committee to advise the Governor 
and coordinator on technical, policy and other 
matters. 

C. Radiation Protection. A statement and 
accompanying suggestions emphasize four ele- 
ments of desirable state regulation for radia- 
tion protection. Recommended are primary 
reliance on flexible state administrative rules 
and regulations, with a minimum of statutory 
provisions; establishment of regulations con- 
forming substantially with nationally accepted 
standards; coverage of all aspects of radiation, 
hygiene and safety in regulations and provi- 
sion for appropriate advance study by all 
affected agencies; and requirement of registra- 
tion of radioactive sources. 

D. Shoe Fitting X-Ray Fluoroscopes. Sug- 
gested legislation would ban all use of such de- 
vices and machines. 

E. Workmen’s Compensation Laws and 
Radiation Injury Coverage. A statement points 
up significant problems in this field and notes 
the need for states to review and adjust exist- 
ing programs. 

F. Public Liability of State and Local Li- 
censees for Atomic Incidents. A statement dis- 
cusses obligations of licensees of the Atomic 
Energy Commission for public liability claims 
arising from nuclear incidents. For states or 
their subdivisions if they seek licenses to use 
radioactive materials not exempt from finan- 
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cial responsibility, a draft bill is presented to 
enable state and local agencies to comply with 
financial protection requirements. 


Continuity of Government 


The next series of proposals relates to con- 
tinuity of state and local governments in event 
of enemy attack on the United States. Meas- 
ures are suggested to help insure that state and 
local governments would be able to function 
after such an attack. Two proposals provide 
for prior selection of interim successors for 
state and local executive and judicial officials 
and for legislators who might be unable to per- 
form their public duties. In case interim suc- 
cessors of legislators are needed, a number of 
alternate methods of selection are offered. 

Two other proposals would permit local 
governments and the state government to oper- 
ate from emergency locations. Finally, a draft 
constitutional amendment is offered that 
would authorize legislatures to provide for con- 
tinuity of government in states where consti- 
tutional provisions otherwise would prohibit 
or restrict necessary legislative action. 


State Boat Act 

A Suggested State Boat Act is presented as 
developed by a subcommittee of the Commit- 
tee on Suggested State Legislation in coopera- 
tion with a congressional committee and the 
Coast Guard. This act, designed to dovetail 
with the Federal Boating Act of 1958, will en- 
able states to provide for identification of 
motor boats through a numbering system and 
promote safety in boating. (See article begin- 
ning on page 50, “An Exercise in Federal-State 
Relations.’’) 


Legislative Jurisdiction over Federal Lands 
Within the States 

A suggested act on this subject provides for 
transfer of legislative jurisdiction from or to a 
state. It also establishes the necessary condi- 
tions for such transfers and for exercise of 
jurisdiction thereafter. The committee regards 
early state action in this-area as particularly 
desirable in the absence of legislation by Con- 
gress. 


Mental Health 


Another suggested act would provide state 
grants-in-aid to assist local communities and 
nonprofit corporations in developing commu- 
nity mental health programs. Funds would be 
used to help prevent mental illness and mental 
retardation, provide out-patient services, and 
contribute to rehabilitation—particularly for 
persons who had received prior treatment in 
an in-patient facility. 


Crime and Judicial Procedure 


Several proposals relate to crime and judicial 
procedure. Suggested legislation designed espe- 
cially to cope with shoplifters would provide 
for arrest for a misdemeanor without a war- 
rant, not only if the misdemeanor is committed 
in an officer’s presence but if he has reasonable 
ground to believe the person to be arrested 
committed the offense and will not be appre- 
hended unless immediately arrested. 

Another act spells out procedure to assure 
the right to a speedy and public trial. One sec- 
tion would assure speedy trial or dismissal of 
the case; another requires that dropping of 
prosecution by a district attorney be accom- 
panied by a written statement of reasons. 

Two proposals are intended to reduce the 
incidence of bigamy. One would require appli- 
cants for marriage licenses to submit proof of 
termination of previous marriage and would 
require applications to be made under oath, 
thus permitting perjury prosecutions for false 
statements. A bureau would be provided in 
each state to maintain an index of all mar- 
riages performed in the state. The second act 
deals with venue problems in bigamy cases. 


Consumer Protection 


There are two proposals in the field of con- 
sumer protection. 

One would require savings and loan associa- 
tions, if they advertise that their share or cer- 
tificate accounts are insured or guaranteed, to 
disclose in their advertising the name and 
home office address of the insurer or guarantor. 
If it is a private firm or corporation, that in- 
formation also must be disclosed. 





Another proposal would require builders, 
contractors and others receiving deposits of ad- 
vance funds for work to be done in connection 
with construction or repair of buildings to de- 
posit these amounts in trust funds. The act 
limits the conditions under which the funds 
may be withdrawn. As an alternative, it per- 
mits use of surety bonds to guarantee perform- 
ance of contracts and to protect against faulty 
work and inferior materials. Completion cer- 
tificates may not be issued until all work re- 
quired is completed and the contractor has 
provided the owner with waivers of lien or re- 
leases signed by laborers, material men or 
subcontractors. 


Motor Vehicles and Highways 


A proposed act would regulate the transpor- 
tation of explosives, gases, flammable liquids 
and solids, radioactive substances and other 
similar dangerous materials. 

A number of statements suggest alternative 
approaches to legislation or principles to be 
considered in drafting laws dealing with bill- 
boards, condemnation of property for highway 
purposes, expressways, and acquisition of land 
for future highway use. 


Labor 


One proposal affecting labor would require 
equal pay for men and women hired by the 
same employer for the same or similar work. 
Three statements relate to discrimination in 
employment because of age, regulation of em- 
ployment agencies, and problems of migratory 
farm labor. 


Agriculture 


A suggested state seed law governs the label- 
ling and sale of seed shipped within the state 
or to it. Primarily to deter timber theft, an- 
other act provides for triple damages for wrong- 
ful injury to forest products or forest lands. 


Other Proposals 


Among further offerings are provision for 
regulation of the labelling and advertising of 
alcoholic beverages sold in the state where bot- 
tled; requirements regarding dangerous exca- 
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vations and abandoned articles; regulations as 
to dangerous knives; and regulations govern- 
ing sewage disposal from boats. Additional 
statements deal with transcripts of court rec- 
ords for indigent prisoners, advance fee promo- 
tion of the sale of business opportunities or 
real estate, the vending of foods and beverages, 
urban renewal, community facilities and in- 
surance of housing mortgages. 

Summaries are presented of a report by The 
Council of State Governments to the Gov- 
ernors’ Conference concerning air pollution 
and a Council study on State Administration 
of Water Resources. The recommendations of 
the Joint Federal-State Action Committee are 
summarized. 


Uniform Law Proposals 


The concluding section is devoted to new 
uniform law proposals promulgated by the Na- 
tional Conference of Commissioners on Uni- 
form State Laws. It includes a Model Water 
Use Act which would create a state agency em- 
powered, among other duties, to allocate avail- 
able water supply on a permit basis; a Uniform 
Mandatory Disposition of Detainers Act; a 
Uniform Facsimile of Signatures of Public Of- 
ficials Act; a Uniform Estate Tax Apportion- 
ment Act; and a Uniform Act for Simplifica- 
tion of Fiduciary Security Transfers. 

Amendments to four earlier uniform acts are 
presented. Amendments to the Uniform Re- 
ciprocal Enforcement of Support Act, among 
their provisions, allow enforcement in all 
counties of a state and require the forwarding 
of a wife’s papers seeking support to another 
state when it is known the defendant is there. 
Provision is made for summary enforcement of 
a judgment against a husband in the courts of 
any state where he or his property may be 
found. Amendments to the Uniform Narcotic 
Drug Act would add to the definition of “nar- 
cotic drugs” covered by the act any drugs to 
which federal laws on the subject now apply or 
might prove applicable on the date of any event 
to which the statute may be applied. Finally, 
amendments are offered for the Uniform Prin- 
cipal and Income Act and the Uniform Se- 
curities Act. 





An unusual exercise of cooperation between a committee of 
Congress and a subcommittee of state officials has now made possible 
a coordinated system of pleasure-boat regulation, to increase safety 


in a rapidly growing field of American recreation. The immediate 
results of the joint action are the Federal Boat Act of 1958 anda 
suggested state boat act offered for the consideration of state 
legislatures. Congressman Herbert C. Bonner of North Carolina, 
Chairman of the House Merchant Marine and Fisheries Committee, 
here describes the two measures and the action that produced them. 


He recommends similar federal-state cooperation, at the inception 


of legislation, for handling other important joint problems 


henceforth. 


An Exercise in Federal-State Relations 


by Herbert C. Bonner, M. C. 


Two EVENTS of recent months brought toa suc- 
cessful culmination an unusual, if not unique, 
exercise in federal-state relations. The first of 
these was the enactment of the Federal Boating 
Act of 1958, Public Law 85-911, and the second 
the development of the suggested State Boat 
Act. Involved was the drafting of proposed 
federal and state regulatory legislation by a 
group composed of representatives of both 
levels of government. I submit that the success 
of this joint effort should be closely studied as 
a constructive precedent to be followed in 
other areas where federal and state interests 
coincide or overlap. 

Until recent years, pleasure boating in this 
country was not of sufficient magnitude to re- 
quire more than rudimentary legislative regu- 
lation. At the federal level we had the Num- 
bering Act of 1918, which required the num- 
bering of all undocumented inboard vessels 
and all outboard vessels exceeding 16 feet in 
length found on the navigable waters of the 
United States. Numbering was on a “one-shot” 
basis and, although notice of abandonment, 
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destruction or change of ownership of a num- 
bered vessel was required, no real attempt was 
or could be made to keep the numbers files 
current. The Motorboat Act of 1940 divided 
motorboats into four classes, specified what 
safety equipment must be carried, prohibited 
reckless or negligent operation and provided 
penalties for violations. The severity of the 
penalty for conviction of reckless or negligent 
operation—a fine of not to exceed $2,000 or 
imprisonment for not more than one year, or 
both—and a cumbersome administrative pro- 
cedure combined to thwart effective action to 
enforce safer boating practices. 

Interest in statewide boating safety legisla- 
tion is also a comparatively recent develop- 
ment. Where pleasure boating was significant 
on local waters the usual procedure was to try 
to meet the problem by local ordinance rather 
than by state law. 

The phenomenal development of recrea- 
tional boating since World War II obviously 
raised the question of whether existing laws 
and regulations were adequate to assure safety 





afloat for the growing millions of participants 
in the sport. The estimated number of pleas- 
ure craft increased from 2.5 million in 1947 to 
7 million in 1957, with most of the increase 
consisting of smaller vessels, principally out- 
boards. More than 750,000 boat trailers were 
known to be in use in 1957, trailing boats in 
many cases to areas where boating had been 
unknown previously. Population increase, 
larger average personal income, and more lei- 
sure time contributed to the growth of recrea- 
tional boating. And safer and less expensive 
equipment helped to whet popular interest. 


COMMITTEE ACTION IN CONGRESS 


Early in 1955 the problem was brought to 
the attention of the Committee on Merchant 
Marine and Fisheries. The Commandant of 
the U. S. Coast Guard, while testifying on 
Coast Guard operations, described some of the 
problems confronting the Coast Guard in the 
promotion of small boat safety, due to this in- 
creased use of boats. The Commandant added 
that many state officials had written him to re- 
quest guidance on boating legislation. Subse- 
quently, in the spring of 1956, the boating 
industry itself, through its leading trade organ- 
izations, urged that the committee review the 
adequacy of existing law and study the regula- 
tory needs of pleasure boating. This the com- 
mittee agreed to do in order to obtain factual 
information. 

Accordingly, beginning in Washington on 
July 2, 1956, the committee undertook a study, 
not only of applicable laws, but of the entire 
picture of small boat activities. Nationwide 
hearings were held in fifteen other cities 
throughout the country during the next five 
months. More than 300 witnesses were heard, 
representing every phase of recreational boat- 
ing. The record of the study and the recom- 
mendations of the committee were presented 
to the Congress in House Report No. 378, 85th 
Congress, on April 18, 1957. 

To implement the legislative recommenda- 
tions of the report, the Chairman and the two 
ranking minority members of the committee 
introduced identical bills, based on the weight 
of the testimony and designed to meet today’s 
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needs as found by the committee in its com- 
prehensive investigation. These bills were in- 
tended to: 

(1) Require the numbering for identifica- 
tion of all motor-powered boats using the navi- 
gable waters of the United States. 

(2) Give the Coast Guard civil penalty au- 
thority in addition to existing criminal penalty 
authority. 

(3) Provide for more effective enforcement 
of the prohibition against reckless and negli- 
gent operation of vessels. 

(4) Require rendering of assistance and the 
making of reports by persons involved in boat- 
ing accidents. 

(5) Declare it to be the policy of the Con- 
gress that the Coast Guard and the states enter 
into agreements to insure the greatest possible 
uniformity of boating laws and enforcement 
procedures. 

It was established clearly by the committee’s 
nationwide study that problems arising from 
the rapid increase in recreational boating were 
by no means of concern solely to the federal 
government. On the contrary, it was found that 
there are many areas of concern to both federal 
and state governments, as well as some which 
might be considered separate responsibilities. 
Recognizing this, the committee’s report em- 
phasized the desirability of achieving the high- 
est degree of uniformity in federal and state 
laws and regulations. Therefore, just prior to 
adjournment of the first session of the 85th 
Congress, the committee directed me to write 
to the Governors and Attorneys General of the 
states, urging the establishment of a working 
committee within the Council of State Govern- 
ments to collaborate in developing a program 
to be implemented by the states and the federal 
government which would provide substan- 
tially uniform law, regulations and enforce- 
ment procedures. 


JOINT FEDERAL-STATE PROPOSALS 

In response to this invitation, the Council 
of State Governments’ Committee of State Of- 
ficials on Suggested State Legislation, at its 
September, 1957, meeting, set up a special Sub- 
committee on Recreational Boating Safety, un- 
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der the able chairmanship of Paul A. Johnston, 
Director of the North Carolina Department of 
Administration. The combined group—state 
officials, staff members of the House commit- 
tee, representatives of the Coast Guard, and 
representatives of the boating industry and 
public—went to work almost immediately to 
review the proposed federal legislation and to 
draft suggested state legislation consistent with 
and complementary to it. 

The first recommendations of the joint 
group, dealing with federal legislation, were 
made in February, 1958. Bills to carry out these 
recommendations were introduced by the au- 
thors of the original legislation. 

Basically, what was proposed was an ena- 
bling act to permit state assignment of num- 
bers within the framework of an over-all fed- 
eral system. Certain standards were proposed 
which, if met by a state, would enable that 
state to secure approval of its numbering sys- 
tem. Provision was made for numbering by the 
Coast Guard in states where approved systems 
were not established. Care was taken to pro- 
vide the states with sufficient time to set up 
their systems before the Coast Guard was re- 
quired to begin numbering. 

The vexing question of jurisdiction was ob- 
viated by providing that states having an ap- 
proved numbering system would have concur- 
rent jurisdiction with the federal government 
over the navigable waters within their respec- 
tive boundaries and authorizing enforcement 
of state laws on the navigable waters as well as 
on intrastate waters. 

The joint group proposed that a state be re- 
quired to recognize for at least thirty days a 
number issued by another state having an ap- 
proved system, or by the Coast Guard. Another 
section encouraged the use of agreements to 
achieve uniformity of boating laws, rules and 
regulations among the states and federal gov- 
ernment. Collection by states of accident statis- 
tics and their transmittal for national compila- 
tion, analysis and publication were required. 
To aid in the enforcement of the federal law 
prohibiting reckless or negligent operation, 
the authority to impose civil penalties was 
granted to the Coast Guard. In short, the joint 


federal-state group proposal included all the 
objectives the original bills sought to achieve 
and, in addition, made it possible for the states 
to be full partners in the effort to promote safer 
boating practices. 


THE CORE OF THE FEDERAL ACT 

I think a most important portion of the fed- 
eral legislation, which goes to the very heart 
of the matter, is the statement of Congressional 
policy contained in Section 9 of the Federal 
Boating Act. This statement of policy is as fol- 
lows: 


“It is hereby declared to be the policy of Con- 
gress to encourage uniformity of boating laws, 
rules, and regulations as among the several States 
and the Federal Government to the fullest extent 
practicable, subject to reasonable exceptions aris- 
ing out of local conditions. In the interest of fos- 
tering the development, use, and enjoyment of all 
the waters of the United States it is further de- 
clared to be the policy of the Congress hereby to 
encourage the highest degree of reciprocity and 
comity among the several jurisdictions. The Sec- 
retary, acting under the authority of section 141 
of title 14 of the United States Code, shall to the 
greatest possible extent enter into agreements and 
other arrangements with the States to insure that 
there shall be the fullest possible cooperation in 
the enforcement of both State and Federal stat- 
utes, rules, and regulations relating to recreational 
boating.” 


In enacting the Federal Boating Act of 1958, 
Congress limited federal numbering to boats 
propelled by machinery of more than ten 
horsepower. Other amendments extended the 
reciprocity period to ninety days minimum; 
added a provision that nothing in the act shall 
interfere with, abrogate or limit the jurisdic- 
tion of any state; and provided that federal 
rules and regulations must be submitted to the 
Speaker of the House and the President of the 
Senate when Congress is in session, and shall 
not become effective until sixty days thereafter. 
In all other major respects the bill was passed 
exactly in the form in which it was recom- 
mended by the joint federal-state group. 


SUGGESTED STATE ACT 
The second task of the group was to draft a 
model state bill to supplement and comple- 





ment the federal statute. This was accom- 
plished after several months of effort and in 
time for it to be presented to the Committee 
on Suggested State Legislation at its Septem- 
ber, 1958, meeting. There the proposal was 
amended slightly and approved for inclusion 
in Suggested State Legislation—Program for 
1959. 

The suggested State Boat Act contains the 
standards a state system of numbering must in- 
clude to secure the necessary approval. In ad- 
dition, the state act borrows from the Motor- 
boat Act of 1940 in its specifications of such 
things as running lights, fire extinguishers and 
life preservers; prohibits reckless or negligent 
operation of a boat; and regulates the use of 
water skis and surfboards. Other sections deal 
with boat races, tournaments and exhibitions; 
requirements for muffling devices; and the ex- 
tension of the so-called ‘family car doctrine,” 
relating to civil liability, to the operation of 
vessels used with an owner’s express or implied 
consent. 

To promote in-state uniformity, the sug- 
gested act provides for state law to govern 
throughout the territory of the state but per- 
mits localities to obtain special rules and regu- 
lations to meet peculiar local conditions. En- 
forcement by all peace officers of the state and 
its subdivisions is authorized. 

Our committee felt that problems related to 
boat liveries could best be handled by the 
states. The special subcommittee of the Coun- 
cil of State Governments proceeded accord- 
ingly. The suggested State Boat Act requires 
that a livery operator keep a record showing 
the name and address of a person renting a 
boat, his departure date and time, his expected 
time of return and the identification number 
of the boat. A liveryman would also have to in- 
sure that any boat he rented had aboard it all 
required safety equipment. 

In my opinion the suggested State Boat Act 
merits the serious consideration of every state 
legislature. Enactment of the proposal will pro- 
vide a state with an adequate system of num- 
bering and uniform minimum safety equip- 
ment and operating requirements for all 
motorboats. Under it and the Federal Boating 
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Act of 1958, it will also be possible to have 
federal-state cooperation and coordination in 
administration and enforcement of laws and 
regulations to promote greater safety in pleas- 
ure boating. Passage of the Federal Boating 
Act of 1958 was a significant first step. It is to 
be hoped that the states take the second step 
by enacting legislation based on the suggested 
State Boat Act. 


FURTHER ACTION 

Efforts of the Council’s Subcommittee on 
Recreational Boating Safety to contribute to 
better federal-state cooperation did not cease 
with the completion of the draft of the State 
Boat Act. Members of the subcommittee re- 
viewed the initial draft of regulations to imple- 
ment the federal law. In turn, the regulations, 
revised to incorporate almost all the sugges- 
tions for changes made by the subcommittee, 
were carried in a supplement to Suggested 
State Legislation—Program for 1959, to enable 
state officials to know what regulations are be- 
ing considered for adoption at the federal level. 

Another development that should facilitate 
continued federal-state cooperation in this area 
is the appointment of an advisory panel of state 
officials to the Merchant Marine Council. The 
primary responsibility of the advisory panel is 
to review federal regulations and Coast Guard 
enforcement procedures in the light of their 
impact on the states and to advise the Mer- 
chant Marine Council and the Commandant 
concerning how federal-state relations may be 


improved. 


A UNIQUE POOLING OF RESOURCES 

As indicated above, it is of great importance 
to boating safety and to federal-state relations 
that the states enact laws based on the sug- 
gested State Boat Act. Of even greater impor- 
tance to federal-state relations, however, is the 
process by which the proposed state act and 
Public Law 85-911 were evolved. The unique 
pooling of resources in drafting the two pieces 
of legislation achieved a coordination of fed- 
eral and state effort of a type not previously ac- 
complished. It seems fair to say that this exer- 
cise demonstrated the potentialities of and the 
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need for similar joint actions in the future. I 
cannot help but believe that an increased use 
of such intimate federal-state cooperation at 
the very inception of legislation, particularly 
in fields where both levels of our federal system 
have vital interests and significant powers to 
affect the activities of the other, would avoid 
some of the frictions that occur in the absence 
of such cooperation. 

In conclusion, the joint exercise in the devel- 


opment of state and federal legislation re- 
viewed in this article would not have been pos- 
sible without the dedicated efforts, diligence 
and unceasing interest of the able Chairman 
and members of the Special Subcommittee on 
Recreational Boating Safety of the Council of 
State Governments. I want to take this occasion 
to express the highest commendation to them, 
in recognition of the outstanding job they per- 
formed in an unprecedented endeavour. 





THE STATES AND THE COUNCIL OF STATE GOVERNMENTS 55 


(Continued from page 10) 
sored a Conference of State Higher Education 
Study Commissions. This meeting, held in Chi- 
cago, provided an opportunity for members and 
staffs of the study groups to discuss issues of mu- 
tual concern and to review techniques for con- 
ducting their studies. 

In April the Council—with the Western Gover- 
nors’ Conference and the Western Interstate Com- 
mission for Higher Education—co-sponsored a 
regional Workshop on Financing Higher Educa- 
tion. That meeting, at Denver, brought together 
legislators, state budget officers, legislative fiscal 
analysts, state superintendents of public instruc- 
tion and other officials to discuss questions in- 
volved in present and future financing of higher 
education. A number of college and university 
presidents and business officers participated. The 
workshop sought particularly to develop better 
understanding and methods of budget making 
analysis and review for colleges and universities. 

Also during 1958, at the request of the Midwest 
Interstate Committee on Higher Education, the 
Council completed a study of tuition and fees for 
in-state and out-of-state students in midwestern 
state colleges and universities. This study pro- 
vided valuable data on the movement of students 
across state lines to attend public institutions 
within the region. 


Highways, Highway Safety 

Council activities relative to highways promi- 
nently included its staff services to the Governors’ 
Conference Committee on Highway Safety. The 
committee’s work and that of innumerable state 
legislators and other state officials, we believe, 
have resulted during 1957 and 1958 in more con- 
structive highway safety legislation and adminis- 
trative action than ever previously accomplished 
in a similar period. A significant part of this year’s 
improvement in America’s traffic safety record 
surely can be attributed to these developments. 
The Council’s role included fact-finding for the 
committee and bringing its recommendations to 
the widest possible attention in the states. 

The Governors’ Committee completed its as- 
signment when it reported to the Governors’ Con- 
ference last May, but our highway safety work 
continues. An important aspect is our cooperation 
with the President’s Committee for Traffic Safety. 
One suggestion that came last December out of a 
conference of public officials sponsored by the 
President’s Committee was that workshops for 
state legislators on this subject be held throughout 
the country. In line with that suggestion, the 
Council and the President’s Committee have co- 
sponsored four regional workshops for legislators. 
These “seminars” have provided background in- 


formation on current and future traffic problems 
and have appraised the objectives of traffic control 
measures. The participants are thus in a position 
to suggest possible courses of action for state legis- 
latures. 

Highway and highway safety problems have 
loomed large in other regional activities assisted 
by the Council. For example, the Northeastern 
Regional Conference on Highway Safety and 
Motor Vehicle Problems has two subcommittees 
studying problems, respectively, of commercial 
vehicle lighting and revocation of driver licenses. 
One subcommittee of the Midwestern Committee 
on Highway and Highway Safety Problems has 
been working on motor vehicle reciprocity, and 
another has been studying uniformity of signs, 
signals, markings and rules of the road. Cooperat- 
ing with Purdue University and the Automotive 
Safety Foundation, the latter group inquired into 
the question of uniformity in each midwestern 
state. Resulting data were received by experts at 
Purdue, who. have prepared a report to the full 
committee synthesizing the information and mak- 
ing recommendations. 

As you will remember, this Board at its last an- 
nual meeting directed that the Council undertake 
a study of problems in taxation of commercial 
vehicles and the various types of interstate ar- 
rangements in this field. We have operated with 
the assistance of an advisory committee represent- 
ing all sections of the country. The committee will 
report to you today. 


Natural Resources 


Water resources and water rights have figured 
in various regional and national meetings spon- 
sored or served by the Council this year, including 
its Midwestern and Southern Regional Confer- 
ences, the Annual Meeting of the Conference of 
Chief Justices and the Western Regional Meeting 
of Attorneys General. The broader subject of 
natural resources was on the agenda of the Gov- 
ernors’ Conference and the Southern and Western 
Governors’ Conferences. The Council prepared 
memoranda for most of these conferences. 

At the request of the Northeastern Conference 
on Flood and Disaster and representatives of the 
western states, the Council arranged for a Joint 
Inter-Regional Conference on Water Resources, 
which has met in June and December. A major 
topic before it has been the trend of United States 
Supreme Court decisions declaring substantial in- 
dependence of the federal government from state 
water law. In the Midwest, the Joint Committee 
on Drafting a Wabash Valley Compact, compris- 
ing representatives of Illinois and Indiana, has 
been working this autumn to develop a compact 
which would have as its objective the comprehen- 
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sive study and planning of all aspects of develop- 
ment of the Wabash Valley on a area-wide basis. 

The Council, meantime, has co-sponsored a na- 
tional conference in Chicago these last two days 
(December | and 2) on Flood Plain Regulation 
and Flood Insurance. 

It is gratifying to report that a regional pollu- 
tion control compact for the Tennessee River 
Basin received congressional consent this year— 
and without certain delimiting amendments that 
had been added to the bill following its introduc- 
tion early in 1957, The compact authorizes the 
Tennessee Basin States not only to cooperate for 
pollution control along the Tennessee and its 
tributaries but, through supplementary agree- 
ments, to control pollution along other waterways 
common to these states. The Council assisted of- 
ficials of the participating states in strong repre- 
sentations to Congress and the federal establish- 
ment to retain authority for the flexible use of 
this supplementary agreement approach. The con- 
sent bill as enacted safeguarded this important 
power. 


Health and Welfare 


In no area have the states progressed more dur- 
ing the last decade than in that of mental health. 
I believe the Board of Managers can take satis- 
faction in the Council's contributions to this prog- 
ress. Its major studies, The Mental Health Pro- 
grams of the Forty-Eight States (1950) and 
Training and Research in State Mental Health 
Programs (1953), have had wide and continuing 
impact. The same is true of follow-up studies by 
the Council and the activities of its Interstate 
Clearing House on Mental Health. 

During 1958 one aspect of our work was a sur- 
vey of state action in mental health in 1956-57. 
This covered budgetary information on mental 
hospitals, schools for the mentally deficient, com- 
munity mental health services, research, and train- 
ing of personnel. One of the heartening facts 
brought out by the survey is that, increasingly, 
states have started to make separate appropria- 
tions for research and training. 

Ac the request of many legislators and state of- 
ficials, the Clearing House also surveyed salaries 
of various categories of mental health personnel. 
Regional conferences assisted by the Council have 
made further contributions. All concerned recog- 
nize that trained manpower is a mental health 
necessity. The Council last April sponsored a mid- 
west conference on this subject which drew to- 
gether state legislators and professionals. The same 
problem was discussed at two recent meetings of 
the Northeast State Governments’ Conference on 
Mental Health, with which the Council cooper- 
ates. This group also concentrated on problems of 


community services and their integration with 
state mental hospital services. 

Two weeks ago the Council held a special na- 
tional meeting on mental retardation, in which 
leading professional and legislative experts ex- 
changed views and advice on how the states may 
best organize to meet this problem. 

The Council, meantime, has given close atten- 
tion to the Interstate Compact on Mental Health, 
which now has been adopted by twelve states and 
is under serious attention elsewhere. 

Since publication of our study The States and 
Their Older Citizens in 1955, the states have con- 
tinued to call on the Council month after month 
for assistance in developing programs to give more 
meaning and dignity to the lives of the aging. 
Here, certainly, is an area of service in which the 
states have been forging ahead. 

During 1958 the Council surveyed and reported 
on state action of the previous biennium for the 
aging—dealing with such aspects as employment, 
income maintenance, retirement, health, housing, 
education, and social welfare. 

Some time ago, the Federal-State Committee on 
Aging suggested that the Council arrange regional 
meetings on aging. The first of these devoted en- 
tirely to aging—a Southern Regional Conference— 
was held in Atlanta early in the year. Legislators, 
state officials, and experts on problems of the ag- 
ing exchanged views and experiences. Their meet- 
ing led to creation of a Southern States Advisory 
Committee on Aging. By the end of May the Ad- 
visory Committee was pinpointing problems to be 
taken up for intensive study, and at the end of 
September representatives of the committee met 
with a number of southern personnel directors to 
consider employment policies of the states with re- 
spect to their own employees. 

As for years past, the Council in 1958 worked 
extensively with the states on reciprocal enforce- 
ment of support. Legislation for reciprocal inter- 
state enforcement of support of dependents by 
husbands and fathers who run away is meeting 
with increasing success. To assist state and local 
agencies in resolving remaining difficulties, the 
Council annually sponsors an interstate confer- 
ence, and we also held a northeastern regional 
conference on the subject this year. 


Suggested State Legislation 


Year after year, the Council's Committee of 
State Officials on Suggested State Legislation has 
been contributing signally to better government 
in the United States. Throughout our nation the 
statute books carry an increasing volume of 
forward-looking legislation that follows, in full 
or in part, suggestions set forth by the com- 
mittee for consideration in the states and for 
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adaptation to the particular needs of individual 
States. 

The committee has been very hard at work in 
1958. May I commend to your consideration its 
report summarizing the program of legislation it 
has suggested for 1959. It includes unusually im- 
portant drafts of legislation or statements on pro- 
posals.? 


REGIONAL ACTIVITIES 


In reviewing some of the subjects of emphasis 
in the Council’s work of 1958 I have repeatedly 
cited regional activities. The regional offices and 
numerous regional committees and meetings of 
the Council have been indispensable in giving the 
nationwide programs vitality and effectiveness. In 
addition, a great many regional activities have 
proceeded “on their own.” Each year—or, in the 
case of the northeastern states each biennium—a 
general Council meeting is held in each region. 
At these meetings legislative and executive leaders 
of neighboring states review a broad gamut of 
problems, some of them common to states 
throughout the Union, others pertaining more 
particularly to the individual regions. Besides 
conducting these conferences the Council pro- 
vided staff services for the Southern and Western 
Governors’ Conferences. 

Meantime, various projects have received spe- 
cial and intensive regional attention, One exam- 
ple—illustrative of regional approaches to other 
projects—is the progress in developing the pro- 
posed Western Interstate Corrections Compact. 
To overcome the obstacle of excessive cost for spe- 
cialized treatment in less populous states, some of 
the western states in past years have contracted 
for out-of-state care of women prisoners and cer- 
tain juvenile delinquents. Over the years, the 
Western Interstate Committee on Institutional 
Care has studied various aspects of the problem 
of handling different categories of prisoners. More 
recently, the Western Governors’ Conference has 
explored the possibility of an interstate compact 
to broaden interstate use of correctional institu- 
tions. A special committee of the Governors 
drafted a tentative compact, which then received 
study from correctional officials and Attorneys 
General of the region, and the compact was sub- 
mitted to the Western Governors’ Conference a 
few days ago. The compact would provide ratify- 
ing states with a legal framework under which 
they could contract for the cooperative care, treat- 
ment and rehabilitation of sentenced offenders 
when this is judged appropriate. Similar regional 

*See page 47 for summary treatment, “Suggested State 
Legislation for 1959.” 

*The Conference on November 25 recommended that the 
western states ratify the compact. 


enterprises, sponsored or assisted by the Council, 
have multiplied among the states in recent years 
and have contributed much to the services and 
effectiveness of state government. 

The Council's regional representatives work 
continuously with the Commissions on Interstate 
Cooperation and a great many other officials and 
legislators in the individual states of their regions. 
Through those contacts, and at the direction of 
the states, they concentrate on problems that are 
uppermost within the regions and the states com- 
prising them. At the same time, each regional rep- 
resentative is closely involved in the Council's 
nationwide programs. There is no regional “sep- 
aratism” in the Council. All who serve the Coun- 
cil serve all of the states. 


SERVICES TO AFFILIATED 
ORGANIZATIONS 

The Council in 1958 continued to provide staff 
services to the organizations affiliated with it. A 
few features of this work in 1958 will indicate its 
general scope. 


The Annual Meeting of the Governors’ Confer- 
ence last May marked its Fiftieth Anniversary. 
The Council staff assisted in all aspects of prepar- 
ing for and conducting the meeting. Its work for 
the Governors’ Committee on Federal-State Rela- 
tions and the Committee on Highway Safety, al- 
ready reviewed in this report, was much to the 
fore. Other services included a report to the Con- 
ference, at its request, on air pollution and means 
of control. 

The Council cooperated closely, as well, in such 
matters as the Governors’ Conference action on 
the National Guard and civil defense. 

A resolution was adopted at the annual meeting 
of the Conference strongly opposing unilateral 
federal action concerning the National Guard 
and urging that the strength of the Army Na- 
tional Guard be maintained at not less than 
400,000. Following up this action, the Chairman 
of the Governors’ Conference named a special 
committee of four Governors which performed ad- 
mirably in making the views of the Conference 
known in Washington. The result was most suc- 
cessful. It culminated in official word from the Na- 
tional Guard Bureau that the Army National 
Guard would be retained at 400,000 during the 
fiscal year 1959. 

Similar progress was recorded for one of the 
principal proposals of the Governors’ Conference 
Special Committee on Civil Defense. In three suc- 
cessive years, including 1958, the committee rec- 
ommended—and the Governors’ Conference 
adopted the recommendation—that the federal 
government accept primary responsibility for civil 
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defense and provide greater leadership and assist- 
ance to the states in developing civil defense plans. 
Congress this year adopted the Durham bill 
amending the Civil Defense Act of 1950 along 
lines recommended by the committee. The com- 
mittee and the Governors’ Conference held that, 
while the measure does not go far enough in rec- 
ognizing the federal government's responsibility, 
it is a major step in the right direction. 


The Conference of Chief Justices held its 
Tenth Annual Meeting last August at Pasadena, 
California. 

One of its results was the report of the Confer- 
ence of Chief Justices’ Committee on Federal- 
State Relationships as Affected by Judicial Deci- 
sions.* The Conference at its annual meeting also 
directed its Chairman to appoint a special com- 
mittee to examine the allocation of jurisdiction 
between the state and federal courts. It reiterated 
its support for a proposed amendment to the 
United States Code to eliminate improper use of 
writs of habeas corpus by prisoners convicted in 
state courts who seek to have the action of the 
highest state courts reviewed and reversed by 
lower federal courts. 

Throughout the year our staff assisted the Con- 
ference in its continuing and basic work to im- 
prove the administration, procedures and judicial 
products of the state courts. 


The National Association of Attorneys Gen- 
eral, which held its Fifty-second Annual Meeting 
at Chicago in June, has been keenly interested in 
federal-state relationships ever since its founding. 
In common with the Chief Justices, it has been 
seeking a solution to the problem presented by 
improper use of the habeas corpus writ. It has 
sought the reaffirmation of state jurisdiction in 
the field of internal security. The Association and 
its committees, frequently in cooperation with the 
Department of Justice and with local prosecutors, 
have continued to work for improvement of the 
administration of criminal justice. Notable ac- 
complishments have been recorded in this regard, 
including the establishment in numerous states of 
improved police and prosecutors’ training pro- 
grams, state crime laboratories, and manuals for 
crime fighters. 

The Association is working jointly with the Na- 
tional Association of Insurance Commissioners on 
suggested state legislation to strengthen the state 
systems of insurance regulation. Similar work by 
a committee of the Association in cooperation 
with the Committee on Suggested State Legisla- 
tion has resulted in a most significant group of 
atomic energy proposals. A matter of potentially 

‘See page 60 for text of the report. 


great importance to the states—the escheat of 
funds or property in custody of federal officers— 
has been under study by a committee of the Asso- 
ciation during the past two years, and federal 
legislation to implement the Association’s views 
on this subject was introduced in the Eighty-fifth 
Congress. 

In view of increasing use of the interstate com- 
pact, the work of another committee is of special 
importance. During the past two years it devel- 
oped a suggested federal consent-to-compacts pro- 
cedure act, and this act was introduced in the lat- 
ter days of the Eighty-fifth Congress. The same 
committee has sponsored the writing of a manual 
on the law and use of compacts. In future the 
committee will be available on a continuing basis 
to review all new compacts to determine whether 
they require Congressional consent. 

The Council assists the Association and its four 
regional groups in all of these programs. 


Perhaps the most significant activity of the Na- 
tional Association of State Budget Officers in 1958 
has been its exploration of means by which bud- 
get officers may be better informed of budgetary 
methods, techniques and procedures, and by 
which they can benefit from research and com- 
parative studies. The Council staff serving the 
Association has cooperated in all aspects of this. 
At its Fourteenth Annual Meeting, held at San 
Francisco last August, the Association requestéd 
the Council to undertake a clearing house func- 
tion for those objectives, and to foster research 
on state budget practices and procedures. 


Another of the major groups served by the 
Council is the National Legislative Conference, 
composed of state and territorial legislative lead- 
ers and the heads of all staff agencies serving the 
legislatures. The annual meetings of this associ- 
ation, the eleventh of which was held in Boston in 
September, focus attention in a continuing man- 
ner on the importance of the legislative process 
and on means of improving procedures and serv- 
ices. Members of the Council staff frequently are 
called upon by state legislatures to assist in draft- 
ing legislation to create service agencies or to re- 
vise procedures. A continuing Council service at 
the request of the Conference is the compilation 
and publication several times a year of The Legis- 
lative Research Checklist. Based on information 
from legislative and other state governmental re- 
search agencies, this report includes news of im- 
portant developments affecting legislative organi- 
zation, procedures and facilities; summary infor- 
mation on new research assignments of legislative 
committees and service agencies; and notes on a 
wide range of research reports received from legis- 
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lative commissions and agencies. Research reports 
for the Conference are prepared annually by the 
Council. 


Council services for the National Association of 
State Purchasing Officials include publication of 
its Newsletter reporting on developments in the 
purchasing field. An Association survey of federal 
products specifications was continued in 1958 to 
determine their value for state use. The Council 
staff assisted a special committee which met with 
representatives of the federal General Services Ad- 
ministration and persuaded them to modify the 
practice of including a pricing clause in contracts 
or invitations for bids that had worked to the dis- 
advantage of state purchasing. The Association 
held its Thirteenth Annual Meeting in November 
at Miami Beach. 


In its work with the Parole and Probation 
Compact Administrators’ Association, the Council 
prepares and distributes the Association’s News- 
letter several times a year. At the Association’s 
request it is continuing efforts to improve pro- 
cedures under the interstate agreement on detain- 
ers in criminal cases. The Association held its 
Thirteenth Annual Meeting at Detroit in Sep- 
tember. 


The Council, which helped to organize the 
Juvenile Compact Administrators’ Association 
two years ago, publishes a Newsletter for it, has 
prepared a manual for the members, and has a 
project in hand to compile statistics on juvenile 
cases handled under the compact. The Council 
serves as a central agency for compact documents 
among ratifying states and brings the compact to 
the attention of states that may be interested in 
adopting it. With the addition of three states this 
year, the compact now has been ratified by twenty- 
five states and Hawaii since its drafting less than 
three years ago. The Administrators’ Association 
had its Third Annual Meeting at Miami in May. 


Another of the newer organizations affiliated 
with the Council is the National Conference of 
Court Administrative Officers, comprising repre- 
sentatives of administrative offices of state and 
federal courts. In addition to the usual functions 
of helping to arrange meetings and providing in- 
formation, the Council has helped newly ap- 
pointed state court administrators to become ac- 
quainted with developments and problems in 
their field. Since new offices of this type are being 
established frequently, the Council is often called 
upon to provide such assistance. The Conference 
held its Fourth Annual Meeting at Pasadena in 
August. 


These thumbnail summaries indicate the wide 
variety of activities of affiliated organizations 
served by the Council. In addition, it has a co- 
operative arrangement with the National Con- 
ference of Commissioners on Uniform State Laws 
and works with other state governmental organi- 
zations. Because of its activities with many groups 
and its day-to-day work with individual officials 
and legislators, the Council brings to the service 


of each a broad understanding of the problems of 
all. 


THE FUTURE 


There is every reason to expect that the de- 
mands of the states upon the Council, and its op- 
portunities to serve them, will continue to in- 
crease. All of the factors of growth, for the states 
and the Council, remain operative. The popula- 
tion of the states is rising rapidly. That in itself 
gives them heavier tasks. The increasingly com- 
plex needs of our society, moreover, place upon 
the states compelling public demands for im- 
provement and expansion of services. A corollary 
of this is the necessity that the states explore every 
means of improving their executive organization 
and administration, their legislative structures 
and procedures, their judicial management and 
methods. 

The problems involved call, above all, for study 
and planning within each individual state. But 
the major problems are, to a large extent, common 
among the states. Although they apply in varying 
ways among them, their basic essentials have simi- 
lar impacts. The states, therefore, look increas- 
ingly to the Council for study and assistance. 

This applies to the old, familiar fields of state 
governmental responsibility—our schools, our 
highways, our mental health systems, the manage- 
ment of our natural resources. It applies equally 
to new and emerging areas of responsibility—pro- 
grams for improving the lot of the aging, for mak- 
ing government more effective in our burgeoning 
metropolitan areas, for state assistance and guid- 
ance in urban renewal, for regulation and devel- 
opment of civilian uses of atomic energy, and for 
other required purposes of our age. 

We who work in state government have sought 
through many years to strengthen the position of 
the states in the federal system and thereby to 
strengthen the federal system itself. Certainly the 
chief of all means by which we can work for that 
objective is to assure sound and adequate state 
performance of the mounting tasks, both familiar 
and unfamiliar, which lie before us. The Council 
of State Governments stands ready to serve the 
states, at their direction through this Board of 
Managers, in the exacting and critical times 
ahead. 





On August 20 the following committee report was submitted to 

the Conference of Chief Justices at its Tenth Annual Meeting 

at Los Angeles, California. On August 23 the Conference— 
composed of the Chief Justices or their designees of the 

states and two other jurisdictions—adopted a resolution 
approving the report and dealing with questions considered in 
it. Text of the resolution and notation of the majority 

vote for it appear on page 74. 


Report of the Committee 


on Federal-State Relationships 
as Affected by Judicial Decisions 


Foreword 


Your Committee on Federal-State Relation- 
ships as Affected by Judicial Decisions was ap- 
pointed pursuant to action taken at the 1957 
meeting of the Conference, at which, you will 
recall, there was some discussion of recent deci- 
sions of the Supreme Court of the United States 
and a resolution expressing concern with regard 
thereto was adopted by the Conference. This com- 
mittee held a meeting in Washington in Decem- 
ber, 1957, at which plans for conducting our work 
were developed. This meeting was attended by 
Sidney Spector of the Council of State Govern- 
ments and by Professor Philip B. Kurland of the 
University of Chicago Law School. 

The committee believed that it would be de- 
sirable to survey this field from the point of view 
of general trends rather than by attempting to 
submit detailed analyses of many cases. It was 
realized, however, that an expert survey of recent 
Supreme Court decisions within the area under 
consideration would be highly desirable in order 
that we might have the benefit in drafting this 
report of scholarly research and of competent 
analysis and appraisal, as well as of objectivity of 
approach. 

Thanks to Professor Kurland and to four of his 
colleagues of the faculty of the University of Chi- 
cago Law School, several monographs dealing 
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with subjects within the committee's field of ac- 
tion have been prepared and have been furnished 
to all members of the committee and of the Con- 
ference. These monographs and their authors are 
as follows: 


1. “The Supreme Court, the Due Process 
Clause, and the In Personam Jurisdiction of 
State Courts” by Professor Kurland; 

. “Limitations on State Power to Deal with 
Issues of Subversion and Loyalty” by As- 
sistant Professor Cramton; 

. “Congress, the States and Commerce” by Pro- 
fessor Allison Dunham; 

. “The Supreme Court, Federalism, and State 
Systems of Criminal Justice” by Professor 
Francis A. Allen; and 

. “The Supreme Court, the Congress and State 
Jurisdiction over Labor Relations” by Pro- 
fessor Bernard D. Meltzer. 


These gentlemen have devoted much time, 
study and thought to the preparation of very 
scholarly, interesting and instructive monographs 
on the above subjects. We wish to express our 
deep appreciation to each of them for his very 
thorough research and analysis of these problems. 
With the pressure of the work of our respective 
courts, the members of this committee could not 
have undertaken this research work and we could 
scarcely have hoped, even with ample time, to 
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equal the thorough and excellent reports which 
they have written on their respective subjects. 

It had originally been hoped that all necessary 
research material would be available to your com- 
mittee by the end of April and that the committee 
could study it and then meet for discussion, pos- 
sibly late in May, and thereafter send at least a 
draft of the committee’s report to the members of 
the Conference well in advance of the 1958 meet- 
ing; but these hopes have not been realized. The 
magnitude of the studies and the thoroughness 
with which they have been made rendered it im- 
possible to complete them until about two months 
after the original target date and it has been im- 
practicable to hold another meeting of this com- 
mittee until the time of the Conference. 

Even after this unavoidable delay had devel- 
oped, there was a plan to have these papers pre- 
sented at a seminar to be held at the University of 
Chicago late in June. Unfortunately, this plan 
could not be carried through, either. We hope, 
however, that these papers may be published in 
the near future with such changes and additions 
as the several authors may wish to make in them. 
Some will undoubtedly be desired in order to in- 
clude decisions of the Supreme Court in some 
cases which are referred to in these monographs, 
but in which decisions were rendered after the 
monographs had been prepared. Each of the 
monographs as transmitted to us is stated to be in 
preliminary form and subject to change and as 
not being for publication. Much as we are in- 
debted to Professor Kurland and his colleagues 
for their invaluable research aid, your committee 
must accept sole responsibility for the views herein 
stated. Unfortunately, it is impracticable to in- 
clude all or even a substantial part of their analy- 
ses in this report. 


Background and Perspective 

We think it desirable at the outset of this report 
to set out some points which may help to put the 
report in proper perspective, familiar or self- 
evident as these points may be. 

First, though decisions of the Supreme Court 
of the United States have a major impact upon 
federal-state relationships and have had such an 
impact since the days of Chief Justice Marshall, 
they are only a part of the whole structure of these 
relationships. These relations are, of course, 
founded upon the Constitution of the United 
States itself. They are materially affected not only 
by judicial decisions but in very large measure 
by Acts of Congress adopted under the powers 
conferred by the Constitution. They are also af- 
fected, or may be affected, by the exercise of the 
treaty power. 


Of great practical importance as affecting 
federal-state relationships are the rulings and ac- 
tions of federal administrative bodies. These in- 
clude the independent agency regulatory bodies, 
such as the Interstate Commerce Commission, the 
Federal Power Commission, the Securities and Ex- 
change Commission, the Civil Aeronautics Board, 
the Federal Communications Commission and the 
National Labor Relations Board. Many impor- 
tant administrative powers are exercised by the 
several departments of the Executive Branch, not- 
ably the Treasury Department and the Depart- 
ment of the Interior. The scope and importance 
of the administration of the federal tax laws are, 
of course, familiar to many individuals and busi- 
nesses because of their direct impact, and require 
no elaboration. 

Second, when we turn to the specific field of the 
effect of judicial decisions on federal-state rela- 
tionships we come at once to the question as to 
where power should lie to give the ultimate inter- 
pretation to the Constitution and to the laws 
made in pursuance thereof under the authority of 
the United States. By necessity and by almost uni- 
versal common consent, these ultimate powers are 
regarded as being vested in the Supreme Court of 
the United States. Any other allocation of such 
power would seem to lead to chaos. (See Judge 
Learned Hand's most interesting Holmes Lectures 
on “The Bill of Rights” delivered at the Harvard 
Law School this year and published by the Har- 
vard University Press.) 

Third, there is obviously great interaction be- 
tween federal legislation and administrative ac- 
tion on the one hand, and decisions of the Su- 
preme Court on the other, because of the power of 
the Court to interpret and apply Acts of Congress 
and to determine the validity of administrative 
action and the permissible scope thereof. 

Fourth, whether federalism shall continue to 
exist, and if so in what form, is primarily a politi- 
cal question rather than a judicial question. On 
the other hand, it can hardly be denied that judi- 
cial decisions, specifically decisions of the Supreme 
Court, can give tremendous impetus to changes in 
the allocation of powers and responsibilities as 
between the federal and the state governments. 
Likewise, it can hardly be seriously disputed that 
on many occasions the decisions of the Supreme 
Court have produced exactly that effect. 

Fifth, this Conference has no legal powers what- 
soever. If any conclusions or recommendations at 
which we may arrive are to have any effect, this 
can only be through the power of persuasion. 

Sixth, it is a part of our obligation to seek to 
uphold respect for law. We do not believe that this 
goes so far as to impose upon us an obligation of 
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silence when we find ourselves unable to agree 
with pronouncements of the Supreme Court (even 
though we are bound by them), or when we see 
trends in decisions of that Court which we think 
will lead to unfortunate results. We hope that the 
expression of our views may have some value. 
They pertain to matters which directly affect the 
work of our state courts. In this report we urge the 
desirability of self-restraint on the part of the 
Supreme Court in the exercise of the vast powers 
committed to it. We endeavor not to be guilty 
ourselves of a lack of due restraint in expressing 
our concern and, at times, our criticisms in mak- 
ing the comments and observations which follow. 


Problems of Federalism 


The difference between matters primarily local 
and matters primarily national was the guiding 
principle upon which the framers of our national 
Constitution acted in outlining the division of 
powers between the national and state govern- 
ments. 

This guiding principle, central to the American 
federal system, was recognized when the original 
Constitution was being drawn and was empha- 
sized by de Tocqueville. Under his summary of 
the federal Constitution he says: 

“The first question which awaited the Ameri- 
cans was so to divide the sovereignty that each of 
the different states which composed the union 
should continue to govern itself in all that con- 
cerned its internal prosperity, while the entire na- 
tion, represented by the Union, should continue 
to form a compact body and to provide for all 
general exigencies. The problem was a complex 
and difficult one. It was as impossible to deter- 
mine beforehand, with any degree of accuracy, 
the share of authority that each of the two govern- 
ments was to enjoy as to foresee all the incidents 
in the life of a nation.” 

In the period when the Constitution was in the 
course of adoption the Federalist (No. 45) dis- 
cussed the division of sovereignty between the 
Union and the states and said: “The powers dele- 
gated by the Constitution to the Federal Govern- 
ment are few and defined. Those which are to re- 
main in the State governments are numerous and 
indefinite. The former will be exercised princi- 
pally on external objects, as war, peace, negotia- 
tion, and foreign commerce. The powers reserved 
to the several States will extend to all the objects 
which, in the ordinary course of affairs, concern 
the internal order and prosperity of the State.” 

Those thoughts expressed in the Federalist of 
course are those of the general period when both 
the original Constitution and the Tenth Amend- 
ment were proposed and adopted. They long ante- 


dated the proposal of the Fourteenth Amendment. 

The fundamental need for a system of distribu- 
tion of powers between national and state govern- 
ments was impressed sharply upon the framers of 
our Constitution not only because of their knowl- 
edge of the governmental systems of ancient 
Greece and Rome. They also were familiar with 
the government of England; they were even more 
aware of the colonial governments in the original 
states and the governments of those states after 
the Revolution. Included in government on this 
side of the Atlantic was the institution known as 
the New England town meeting, though it was 
not in use in all of the states. A town meeting 
could not be extended successfully to any large 
unit of population, which, for legislative action, 
must rely upon representative government. 

But it is this spirit of self-government, of local 
self-government, which has been a vital force in 
shaping our democracy from its very inception. 

The views expressed by our late brother, Chief 
Justice Arthur T. Vanderbilt, on the division of 
powers between the national and state govern- 
ments—delivered in his addresses at the University 
of Nebraska and published under the title “The 
Doctrine of the Separation of Powers and Its Pres- 
ent Day Significance’’—are persuasive. He traced 
the origins of the doctrine of the separation of 
powers to four sources: Montesquieu and other 
political philosophers who preceded him; English 
constitutional experience; American colonial ex- 
perience; and the common sense and political wis- 
dom of the Founding Fathers. He concluded his 
comments on the experiences of the American col- 
onists with the British government with this sen- 
tence: “As colonists they had enough of a com- 
pletely centralized government with no distribu- 
tion of powers and they were intent on seeing to 
it that they should never suffer such grievances 
from a government of their own construction.” 

His comments on the separation of powers and 
the system of checks and balances and on the con- 
cern of the Founding Fathers with the proper dis- 
tribution of governmental power between the na- 
tion and the several states indicates that he treated 
them as parts of the plan for preserving the na- 
tion on the one side and individual freedom on 
the other—in other words, that the traditional tri- 
partite vertical division of powers between the leg- 
islative, the executive and the judicial branches of 
government was not an end in itself, but was a 
means towards an end; and that the horizontal 
distribution or allocation of powers between na- 
tional and state governments was also a means 
towards the same end and was a part of the separa- 
tion of powers which was accomplished by the 
federal Constitution. It is a form of the separation 
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of powers with which Montesquieu. was not con- 
cerned; but the horizontal division of powers, 
whether thought of as a form of separation of 
powers or not, was very much in the minds of 
the framers of the Constitution. 


Two Major Developments in the Federal System 


The outstanding development in federal-state 
relations since the adoption of the national Con- 
stitution has been the expansion of the power of 
the national government and the consequent con- 
traction of the powers of the state governments. 
To a large extent this is wholly unavoidable and 
indeed is a necessity, primarily because of im- 
proved transportation and communication of all 
kinds and because of mass production. On the 
other hand, our Constitution does envision fed- 
eralism. The very name of our nation indicates 
that it is to be composed of states. The Supreme 
Court of a bygone day said in Texas v. White, 7 
Wall. 700, 721 (1868): “The Constitution, in all 
its provisions, looks to an indestructible Union of 
indestructible States.” 

Second only to the increasing dominance of the 
national government has been the development 
of the immense power of the Supreme Court in 
both state and national affairs. It is not merely 
the final arbiter of the law; it is the maker of pol- 
icy in many major social and economic fields. It 
is not subject to the restraints to which a legisla- 
tive body is subject. There are points at which it 
is difficult to delineate precisely the line which 
should circumscribe the judicial function and 
separate it from that of policy-making. Thus, usu- 
ally within narrow limits, a Court may be called 
upon in the ordinary course of its duties to make 
what is actually a policy decision by choosing be- 
tween two rules, either of which might be deemed 
applicable to the situation presented in a pending 
case. ' 

But if and when a Court in construing and ap- 
plying a constitutional provision or a statute be- 
comes a policy maker, it may leave construction 
behind and exercise functions which are essen- 
tially legislative in character, whether they serve 
in practical effect as a constitutional amendment 
or as an amendment of a statute. It is here that 
we feel the greatest concern, and it is here that we 
think the greatest restraint is called for. There is 
nothing new in urging judicial self-restraint, 
though there may be, and we think there is, new 
need to urge it. 

It would be useless to attempt to review all of 
the decisions of the Supreme Court which have 
had a profound effect upon the course of our his- 
tory. It has been said that the Dred Scott decision 
made the Civil War inevitable. Whether this is 


really true or not, we need not attempt to deter- 
mine. Even if it is discounted as a serious over- 
statement, it remains a dramatic reminder of the 
great influence which Supreme Court decisions 
have had and can have. As to the great effect of 
decisions of that Court on the economic develop- 
ment of the country, see Mr. Justice Douglas’ ad- 
dress on Stare Decisis, 49 Columbia Law Review 
735. 


Sources of National Power 

Most of the powers of the national government 
were set forth in the original Constitution; some 
have been added since. In the days of Chief Justice 
Marshall the supremacy clause of the federal Con- 
stitution and a broad construction of the powers 
granted to the national government were fully de- 
veloped, and as a part of this development the 
extent of national control over interstate com- 
merce became very firmly established. The trends 
established in those days have never ceased to 
operate and in comparatively recent years have 
operated at times in a startling manner in the ex- 
tent to which interstate commerce has been held 
to be involved, as for example in the familiar case 
involving an elevator operator in a loft building. 

From a practical standpoint the increase in fed- 
eral revenues resulting from the Sixteenth 
Amendment (the Income Tax Amendment) has 
been of great importance. National control over 
state action in many fields has been vastly ex- 
panded by the Fourteenth Amendment. 

We shall refer to some subjects and types of 
cases which bear upon federal-state relationships. 


The General Welfare Clause 


One provision of the federal Constitution 
which was included in it from the beginning but 
which, in practical effect, lay dormant for more 
than a century, is the general welfare clause. In 
United States v. Butler, 297 U.S. 1, the original 
Agricultural Adjustment Act was held invalid. An 
argument was advanced in that case that the gen- 
eral welfare clause would sustain the imposition 
of the tax and that money derived from the tax 
could be expended for any purposes which would 
promote the general welfare. The Court viewed 
this argument with favor as a general proposition, 
but found it not supportable on the facts of that 
case. However, it was not long before that clause 
was relied upon and applied. See Steward Ma- 
chine Co. v. Davis, 301 U.S. 548, and Helvering v. 
Davis, 301 U.S. 690. In those cases the Social Se- 
curity Act was upheld and the general welfare 
clause was relied upon both to support the tax 
and to support the expenditures of the money 
raised by the Social Security taxes. 
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Grants-in-Aid 

Closely related to this subject are the so-called 
grants-in-aid which go back to the Morrill Act of 
1862 and the grants thereunder to the so-called 
land-grant colleges. The extent of grants-in-aid 
today is very great, but questions relating to the 
wisdom as distinguished from the legal basis for 
such grants seem to lie wholly in the political field 
and are hardly appropriate for discussion in this 
report. Perhaps we should also observe that since 
the decision of Massachusetts v. Mellon, 262 U.S. 
447, there seems to be no effective way in which 
either a state or an individual can challenge the 
validity of a federal grant-in-aid. 


Doctrine of Pre-emption 

Many, if not most, of the problems of federalism 
today arise either in connection with the com- 
merce clause and the vast extent to which its sweep 
has been carried by the Supreme Court, or they 
arise under the Fourteenth Amendment. His- 
torically, cases involving the doctrine of pre- 
emption pertain mostly to the commerce clause. 
More recently the doctrine has been applied in 
other fields, notably in the case of Commonwealth 
of Pennsylvania vy. Nelson, in which the Smith 
Act and other federal statutes dealing with Com- 
munism and loyalty problems were held to have 
pre-empted the field and to invalidate or suspend 
the Pennsylvania anti-subversive statute which 
sought to impose a penalty for conspiracy to over- 
throw the government of the United States by 
force or violence. In that particular case it hap- 
pens that the decision of the Supreme Court 
of Pennsylvania was affirmed. That fact, how- 
ever, emphasizes rather than detracts from the 
wide sweep now given to the doctrine of pre- 
emption. 


Labor Relations Cases 

In connection with commerce clause cases, the 
doctrine of pre-emption, coupled with only partial 
express regulation by Congress, has produced a 
state of considerable confusion in the field of 
labor relations. 

One of the most serious problems in this field 
was pointed up or created (depending upon how 
one looks at the matter) by the Supreme Court's 
decision in Amalgamated Association v. Wiscon- 
sin Employment Relations Board, 340 U.S. 383, 
which overturned a state statute aimed at pre- 
venting strikes and lockouts in public utilities. 
This decision left the states powerless to protect 
their own citizens against emergencies created by 
the suspension of essential services, even though, 
as the dissent pointed out, such emergencies were 


“economically and practically confined to a 
[single] state.” 

In two cases decided on May 28, 1958, in which 
the majority opinions were written by Mr. Justice 
Frankfurter and Mr. Justice Burton, respectively, 
the right of an employee to sue a union in a state 
court was upheld. In International Association of 
Machinists v. Gonzales, a union member was held 
entitled to maintain a suit against his union for 
damages for wrongful expulsion. In International 
Union, United Auto, etc. Workers v. Russell, an 
employee, who was not a union member, was held 
entitled to maintain a suit for malicious interfer- 
ence with his employment through picketing 
during a strike against his employer. Pickets pre- 
vented Russell from entering the plant. 

Regardless of what may be the ultimate solu- 
tion of jurisdictional problems in this field, it 
appears that at the present time there is unfortu- 
nately a kind of no-man’s land in which serious 
uncertainty exists. This uncertainty is in part un- 
doubtedly due to the failure of Congress to make 
its wishes entirely clear. Also, somewhat varying 
views appear to have been adopted by the Su- 
preme Court from time to time. 

In connection with this matter, in the case of 
Textile Union v. Lincoln Mills, 353 U.S. 448, the 
majority opinion contains language which we find 
somewhat disturbing. That case concerns the in- 
terpretation of Section 301 of the Labor Manage- 
ment Relations Act of 1947. Paragraph (a) of that 
section provides: “Suits for violation of contracts 
between an employer and a labor organization 
representing employees in an industry affecting 
commerce as defined in this Chapter, or between 
any such labor organizations, may be brought in 
any district court of the United States having 
jurisdiction of the parties, without respect to 
the amount in controversy or without regard to 
the citizenship of the parties.” Paragraph (b) 
of the same section provides in substance that a 
labor organization may sue or be sued as an entity 
without the procedural difficulties which formerly 
attended suits by or against unincorporated asso- 
ciations consisting of large numbers of persons. 
Section 301 (a) was held to be more than juris- 
dictional and was held to authorize federal courts 
to fashion a body of federal law for the enforce- 
ment of these collective bargaining agreements 
and to include within that body of federal law 
specific performance of promises to arbitrate griev- 
ances under collective bargaining agreements. 

What a state court is to do if confronted with a 
case similar to the Lincoln Mills case is by no 
means Clear. It is evident that the substantive law 
to be applied must be federal law, but the ques- 
tion remains, where is that federal law to be 
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found? It will probably take years for the develop- 
ment or the “fashioning” of the body of federal 
law which the Supreme Court says the federal 
courts are authorized to make. Can a state court 
act at all? If it can act and does act, what remedies 
should it apply? Should it use those afforded by 
state law, or is it limited to those which would be 
available under federal law if the suit were in a 
federal court? It is perfectly possible that these 
questions will not have to be answered, since the 
Supreme Court may adopt the view that the field 
has been completely pre-empted by the federal 
law and committed solely to the jurisdiction of 
the federal courts, so that the state courts can have 
no part whatsoever in enforcing rights recognized 
by Section 301 of the Labor Management Rela- 
tions Act. Such a result does not seem to be re- 
quired by the language of Section 301 nor yet does 
the legislative history of that section appear to 
warrant such a construction. 

Professor Meltzer’s monograph has brought out 
many of the difficulties in this whole field of sub- 
stantive labor law with regard to the division of 
power between state and federal governments. As 
he points out much of this confusion is due to the 
fact that Congress has not made clear what func- 
tions the states may perform and what they may 
not perform. There are situations in which the 
particular activity involved is prohibited by fed- 
eral law, others in which it is protected by federal 
law, and others in which the federal law is silent. 
At the present time there seems to be one field in 
which state action is clearly permissible. That is 
where actual violence is involved in a labor 
dispute. 


State Law in Diversity Cases 

Not all of the decisions of the Supreme Court in 
comparatively recent years have limited or tended 
to limit the power of the states or the effect of state 
laws. The celebrated case of Erie R. R. v. Tomp- 
kins, 304 U.S. 64, overruled Swift v. Tyson and 
established substantive state law, decisional as 
well as statutory, as controlling in diversity cases 
in the federal courts. This marked the end of the 
doctrine of a federal common law in such cases. 


In Personam Jurisdiction Over Non-Residents 
Also, in cases involving the in personam juris- 
diction of state courts over non-residents, the Su- 
preme Court has tended to relax rather than 
tighten restrictions under the due process clause 
upon state action in this field. International Shoe 
Co. v. Washington, 326 U.S. 310, is probably the 
most significant case in this development. In sus- 
taining the jurisdiction of a Washington court to 
render a judgment in personam against a foreign 


corporation which carries on some activities 
within the State of Washington, Chief Justice 
Stone used the now familiar phrase that there 
“were sufficient contacts or ties with the State of 
the forum to make it reasonable and just, accord- 
ing to our traditional conception of fair play and 
substantial justice, to enforce the obligation 
which appellant has incurred there.” Formalistic 
doctrines or dogmas have been replaced by a more 
flexible and realistic approach, and this trend has 
been carried forward in subsequent cases leading 
up to and including McGee v. International Life 
Insurance Co., 355 U.S. 220, until halted by Han- 
son v. Denckla, 357 U.S. decided June 23, 1958. 


Taxation 


In the field of taxation the doctrine of inter- 
governmental immunity has been seriously cur- 
tailed partly by judicial decisions and partly by 
statute. This has not been entirely a one-way 
street. 

In recent years cases involving state taxation 
have arisen in many fields. Sometimes they have in- 
volved questions of burdens upon interstate com- 
merce or the export-import clause, sometimes of 
jurisdiction to tax as a matter of due process, and 
sometimes they have arisen on the fringes of gov- 
ernmental immunity, as where a state has sought 
to tax a contractor doing business with the na- 
tional government. There have been some shifts 
in holdings. On the whole, the Supreme Court 
seems perhaps to have taken a more liberal view 
in recent years towards the validity of state taxa- 
tion than it formerly took. 


Other Fourteenth Amendment Cases 

In many other fields, however, the Fourteenth 
Amendment has been invoked to cut down state 
action. This has been noticeably true in cases in- 
volving not only the Fourteenth Amendment but 
also the First Amendment guarantee of freedom 
of speech or the Fifth Amendment protection 
against self-incrimination. State anti-subversive 
acts have been practically eliminated by Pennsyl- 
vania v. Nelson in which the decision was rested 
on the ground of pre-emption of the field by the 
federal statutes. 


The Sweezy Case—State Legislative Investigations 

One manifestation of this restrictive action un- 
der the Fourteenth Amendment is to be found in 
Sweezy v. New Hampshire, 354 U.S. 234. In that 
case, the State of New Hampshire had enacted a 
subversive activity statute which imposed various 
disabilities on subversive persons and subversive 
organizations. In 1953 the legislature adopted a 
resolution under which it constituted the Attor- 
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ney General a one-man legislative committee to 
investigate violations of that Act and to recom- 
mend additional legislation. Sweezy, described as 
a non-Communist Marxist, was summoned to tes- 
tify at the investigation conducted by the Attorney 
General, pursuant to this authorization. He tes- 
tified freely about many matters but refused to 
answer two types of questions: (1) inquiries con- 
cerning the activities of the Progressive Party in 
the state during the 1948 campaign, and (2) in- 
quiries concerning a lecture Sweezy had delivered 
in 1954 to a class at the University of New Hamp- 
shire. He was adjudged in contempt by a state 
court for failure to answer these questions. The 
Supreme Court reversed the conviction, but there 
is NO majority opinion. The opinion of the Chief 
Justice, in which he was joined by Justices Black, 
Douglas and Brennan, started out by reaffirming 
the position taken in Watkins v. United States, 
354 U.S. 178, that legislative investigations can 
encroach on First Amendment rights. It then at- 
tacked the New Hampshire Subversive Activities 
Act and stated that the definition of subversive 
persons and subversive organizations was so vague 
and limitless that they extended to “conduct 
which is only remotely related to actual subver- 
sion and which is done free of any conscious intent 
to be a part of such activity.” Then followed a 
lengthy discourse on the importance of academic 
freedom and political expression. This was not, 
however, the ground upon which these four jus- 
tices ultimately relied for their conclusion that 
the conviction should be reversed. The Chief Jus- 
tice said in part: ““The respective roles of the legis- 
lature and the investigator thus revealed are of 
considerable significance to the issue before us. It 
is eminently clear that the basic discretion of de- 
termining the direction of the legislative inquiry 
has been turned over to the investigative agency. 
The Attorney General has been given such a 
sweeping and uncertain mandate that it is his 
discretion which picks out the subjects that will 
be pursued, what witnesses will be summoned and 
what questions will be asked. In this circumstance, 
it can not be stated authoritatively that the legis- 
lature asked the Attorney General to gather the 
kind of facts comprised in the subjects upon which 
petitioner was interrogated.” 

Four members of the Court, two in a concurring 
opinion and two in a dissenting opinion, took 
vigorous issue with the view that the conviction 
was invalid because of the legislature’s failure to 
provide adequate standards to guide the Attorney 
General's investigation. Mr. Justice Frankfurter 
and Mr. Justice Harlan concurred in the reversal 
of the conviction on the ground that there was no 
basis for a belief that Sweezy or the Progressive 


Party threatened the safety of the state and hence 
that the liberties of the individual should prevail. 
Mr. Justice Clark, with whom Mr. Justice Burton 
joined, arrived at the opposite conclusion and 
took the view that the state’s interest in self- 
preservation justified the intrusion into Sweezy’s 
personal affairs. 

In commenting on this case Professor Cramton 
says: “The most puzzling aspect of the Sweezy 
case is the reliance by the Chief Justice on delega- 
tion of power conceptions. New Hampshire had 
determined that it wanted the information which 
Sweezy refused to give; to say that the State has 
not demonstrated that it wants the information 
seems so unreal as to be incredible. The State had 
delegated power to the Attorney General to deter- 
mine the scope of inquiry within the general sub- 
ject of subversive activities. Under these circum- 
stances the conclusion of the Chief Justice that 
the vagueness of the resolution violates the due 
process clause must be, despite his protestations, a 
holding that a state legislature cannot delegate 
such a power.” 


Public Employment Cases 

There are many cases involving public employ- 
ment and the question of disqualification therefor 
by reason of Communist party membership or 
other questions of loyalty. Slochower v. Board of 
Higher Education, 350 U.S. 551, is a well known 
example of cases of this type. Two more recent 
cases, Lerner v. Casey, and Beilan v. Board of Pub- 
lic Education, both in 357 U.S. and decided on 
June 30, 1958, have upheld disqualifications for 
employment where such issues were involved, but 
they did so on the basis of lack of competence or 
fitness. Lerner was a subway conductor in New 
York and Beilan was a public school instructor. In 
each case the decision was by a five to four 
majority. 


Admission to the Bar 


When we come to the recent cases on admission 
to the bar, we are in a field of unusual sensitivity. 
We are well aware that any adverse comment 
which we may make on those decisions lays us 
open to attack on the grounds that we are com- 
plaining of the curtailment of our own powers 
and that we are merely voicing the equivalent of 
the ancient protest of the defeated litigant—in this 
instance the wail of a judge who has been re- 
versed. That is a prospect which we accept in 
preference to maintaining silence on a matter 
which we think cannot be ignored without omit- 
ting an important element of the subject with 
which this report is concerned. 

Konigsberg v. State Bar of California, 353 U.S. 





REPORT OF COMMITTEE ON FEDERAL-STATE RELATIONSHIPS 67 


252, seems to us to reach the high water mark so 
far established by the Supreme Court in over- 
throwing the action of a state and in denying to a 
state the power to keep order in its own house. 

The majority opinion first hurdled the problem 
as to whether or not the federal question sought to 
be raised was properly presented to the state high- 
est court for decision and was decided by that 
court. Mr. Justice Frankfurter dissented on the 
ground that the record left it doubtful whether 
this jurisdictional requirement for review by the 
Supreme Court had been met and favored a re- 
mand of the case for certification by the state high- 
est court of “whether or not it did in fact pass on 
a claim properly before it under the Due Process 
Clause of the Fourteenth Amendment.” Mr. Jus- 
tice Harlan and Mr. Justice Clark shared Mr. 
Justice Frankfurter’s jurisdictional views. They 
also dissented on the merits in an opinion written 
by Mr. Justice Harlan, of which more later. 

The majority opinion next turned to the merits 
of Konigsberg’s application for admission to the 
bar. Applicable state statutes required one seeking 
admission to show that he was a person of good 
moral character and that he did not advocate the 
overthrow of the national or state government by 
force or violence. The Committee of Bar Ex- 
aminers, after holding several hearings on Konigs- 
berg’s application, notified him that his applica- 
tion was denied because he did not show that he 
met the above qualifications. 

The Supreme Court made its own review of the 
facts. 

On the score of good moral character, the ma- 
jority found that Konigsberg had sufficiently es- 
tablished it, that certain editorials written by him 
attacking this country’s participation in the 
Korean War, the actions of political leaders, the 
influence of “big business” on American life, 
racial discrimination and the Supreme Court's de- 
cision in Dennis v. United States, 341 U.S. 494, 
would not support any rational inference of bad 
moral character, and that his refusal to answer 
questions “almost all” of which were described by 
the Court as having “concerned his political affili- 
ations, editorials and beliefs” (353 U.S. 269) would 
not support such an inference either. On the mat- 
ter of advocating the overthrow of the national 
or state government by force or violence, the 
Court held (as it had in the companion case of 
Schware v. Board of Bar Examiners of New 
Mexico, 353 U.S. 232, decided contemporane- 
ously) that past membership in the Communist 
party was not enough to show bad moral charac- 
ter. The majority apparently accepted as sufficient 
Konigsberg’s denial of any present advocacy of the 
overthrow of the government of the United States 


or of California, which was uncontradicted on the 
record, He had refused to answer questions relat- 
ing to his past political affiliations and beliefs, 
which the Bar Committee might have used to test 
the truthfulness of his present claims. His refusal 
to answer was based upon his views as to the effect 
of the First and Fourteenth Amendments. The 
Court did not make any ultimate determination 
of their correctness, but (at 353 U.S. 270) said that 
“prior decisions by this Court indicated that his 
objections to answering the questions (which we 
shall refer to below) were not frivolous. 

The majority asserted that Konigsberg “‘was not 
denied admission to the California Bar simply 
because he refused to answer questions.” In a foot- 
note appended to this statement it is said (353 
U.S. 259): “Neither the Committee as a whole nor 
any of its members ever intimated that Konigs- 
berg would be barred just because he refused to 
answer relevant inquiries or because he was ob- 
structing the Committee. Some members in- 
formed him that they did not necessarily accept 
his position that they were not entitled to inquire 
into his political associations and opinions and 
said that his failure to answer would have some 
bearing on their determination whether he was 
qualified. But they never suggested that his failure 
to answer their questions was, by itself, a sufficient 
independent ground for denial of his applica- 
tion.” 

Mr. Justice Harlan’s dissent took issue with 
these views—convincingly, we think. He quoted 
lengthy extracts from the record of Konigsberg’s 
hearings before the subcommittee and the com- 
mittee of the State Bar investigating his applica- 
tion (353 U.S. 284-309). Konigsberg flatly refused 
to state whether or not at the time of the hearing 
he was a member of the Communist Party and 
refused to answer questions on whether he had 
ever been a Communist or belonged to various 
organizations, including the Communist Party. 
The Bar Committee conceded that he could not 
be required to answer a question if the answer 
might tend to incriminate him; but Konigsberg 
did not stand on the Fifth Amendment and his 
answer which came nearest to raising that ques- 
tion, as far as we can see, seems to have been based 
upon a fear of prosecution for perjury for what- 
ever answer he might then give as to membership 
in the Communist Party. We think, on the basis 
of the extracts from the record contained in Mr. 
Justice Harlan’s dissenting opinion, that the com- 
mittee was concerned with its duty under the 
statute “to certify as to this applicant’s good moral 
character” (p. 295), and that the committee was 
concerned with the applicant's “disinclination” to 
respond to questions proposed by the committee 
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(p. 301), and that committee, in passing on his 
good moral character, sought to test his veracity 
(p. 303). 

The majority, however, having reached the con- 
clusion above stated, that Konigsberg had not 
been denied admission to the bar simply because 
he refused to answer questions, then proceeded to 
demolish a straw man by saying that there was 
nothing in the California statutes or decisions, 
or in the rules of the Bar Committee which had 
been called to the Court’s attention, suggesting 
that a failure to answer questions “is ipso facto, a 
basis for excluding an applicant from the Bar, 
irrespective of how overwhelming is his showing 
of good character or loyalty or how flimsy are the 
suspicions of the Bar Examiners.” Whether 
Konigsberg’s “overwhelming” showing of his own 
good character would have been shaken if he had 
answered the relevant questions which he refused 
to answer, we cannot say. We have long been 
under the impression that candor is required of 
members of the bar and, prior to Konigsberg, we 
should not have thought that there was any doubt 
that a candidate for admission to the bar should 
answer questions as to matters relating to his fit- 
ness for admission, and that his failure or refusal 
to answer such questions would warrant an in- 
ference unfavorable to the applicant or a finding 
that he had failed to meet the burden of proof 
of his moral fitness. 

Let us repeat that Konigsberg did not invoke 
protection against self-incrimination. He invoked 
a privilege which he claimed to exist against an- 
swering certain questions. These might have 
served to test his veracity at the committee hear- 
ings held to determine whether or not he was pos- 
sessed of the good moral character required for 
admission to the bar. 

The majority opinion seems to ignore the issue 
of veracity sought to be raised by the questions 
which Konigsberg refused to answer. It is also 
somewhat confusing with regard to the burden of 
proof. At one point (pp. 270-271) it says that the 
committee was not warranted in drawing from 
Konigsberg’s refusal to answer questions any in- 
ference that he was of bad moral character; at 
another (p. 273) it says that there was no evidence 
in the record to justify a finding that he had failed 
to establish his good moral character. 

Also at page 273 of 353 U.S., the majority said: 
“We recognize the importance of leaving States 
free to select their own bars, but it is equally im- 
portant that the State not exercise this power in 
an arbitrary or discriminatory manner nor in such 
way as to impinge on the freedom of political ex- 
pression or association. A bar composed of lawyers 
of good character is a worthy objective but it is 


unnecessary to sacrifice vital freedoms in order to 
obtain that goal. It is also important to society 
and the bar itself that lawyers be unintimidated— 
free to think, speak and act as members of an 
Independent Bar.” The majority thus makes two 
stated concessions—each, of course, subject to limi- 
tations—one, that it is important to leave the states 
free to select their own bars and the other, that “a 
bar composed of lawyers of good character is a 
worthy objective.” 

We think that Mr. Justice Harlan’s dissent on 
the merits, in which Mr. Justice Clark joined, 
shows the fallacies of the majority position. On 
the facts which we think were demonstrated by the 
excerpts from the record included in that dissent, 
it seems to us that the net result of the case is that 
a state is unable to protect itself against admitting 
to its bar an applicant who, by his own refusal to 
answer certain questions as to what the majority 
regarded as “political” associations and activities, 
avoids a test of his veracity through cross-exami- 
nation on a matter which he has the burden of 
proving in order to establish his right to admis- 
sion to the bar. The power left to the states to 
regulate admission to their bars under Konigsberg 
hardly seems adequate to achieve what the ma- 
jority chose to describe as a “worthy objective”— 
“a bar composed of lawyers of good character.” 

We shall close our discussion of Konigsberg by 
quoting two passages from Mr. Justice Harlan’s 
dissent, in which Mr. Justice Clark joined. In one, 
he states that “this case involves an area of federal- 
state relations—the right of States to establish and 
administer standards for admission to their bars— 
into which this Court should be especially reluc- 
tant and slow to enter.” In the other, his conclud- 
ing comment (p. 312), he says: “[W]hat the Court 
has really done, I think, is simply to impose on 
California its own notions of public policy and 
judgment. For me, today’s decision represents an 
unacceptable intrusion into a matter of State 
concern.” 

The Lerner and Beilan cases above referred to 
seem to indicate some recession from the intima- 
tions, though not from the decisions, in the 
Konigsberg and Slochower cases. In Beilan the 
school teacher was told that his refusal to answer 
questions might result in his dismissal, and his 
refusal to answer questions pertaining to loyalty 
matters was held relevant to support a finding that 
he was incompetent. “Incompetent” seems to have 
been taken in the sense of unfit. 


State Administration of Criminal Law 

When we turn to the impact of decisions of the 
Supreme Court upon the state administration of 
criminal justice, we find that we have entered a 
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very broad field. In many matters, such as the fair 
drawing of juries, the exclusion of forced confes- 
sions as evidence, and the right to counsel at least 
in all serious cases, we do not believe that there is 
any real difference in doctrine between the views 
held by the Supreme Court of the United States 
and the views held by the highest courts of the 
several states. There is, however, a rather con- 
siderable difference at times as to how these gen- 
eral principles should be applied and as to 
whether they have been duly regarded or not. In 
such matters the Supreme Court not only feels free 
to review the facts, but considers it to be its duty 
to make an independent review of the facts. It 
sometimes seems that the rule which governs most 
appellate courts in the review of findings of fact 
by trial courts is given lip service, but is actually 
given the least possible practical effect. Appel- 
late courts generally will give great weight to 
the findings of fact by trial courts which had the 
opportunity to see and hear the witnesses, and 
they are reluctant to disturb such findings. The 
Supreme Court at times seems to read the records 
in criminal cases with a somewhat different point 
of view. Perhaps no more striking example of this 
can readily be found than in Moore v. Michigan, 
355 U.S. 155. 

In the Moore case the defendant had been 
charged in 1937 with the crime of first degree mur- 
der, to which he pleaded guilty. The murder 
followed a rape and was marked by extreme bru- 
tality. The defendant was a Negro youth, 17 years 
of age at the time of the offense, and is described 
as being of limited education (only the 7th grade) 
and as being of rather low mentality. He confessed 
the crime to law enforcement officers and he ex- 
pressed a desire to plead guilty and “get it over 
with.” Before such a plea was permitted to be 
entered he was interviewed by the trial judge in 
the privacy of the judge’s chambers and he again 
admitted his guilt, said he did not want counsel 
and expressed the desire to “get it over with,” to 
be sent to whatever institution he was to be con- 
fined in, and to be placed under observation. Fol- 
lowing this, the plea of guilty was accepted and 
there was a hearing to determine the punishment 
which should be imposed. About twelve years 
later the defendant sought a new trial, principally 
on the ground that he had been unfairly dealt 
with because he was not represented by counsel. 
He had expressly disclaimed any desire for coun- 
sel at the time of his trial. Pursuant to the law of 
Michigan, he had a hearing on this application for 
a new trial. In most respects his testimony was 
seriously at variance with the testimony of other 
witnesses. He was corroborated in one matter by a 
man who had been a deputy sheriff at the time 


when the prisoner was arrested and was being 
questioned. The trial court, however, found in 
substance that the defendant knew what he was 
doing when he rejected the appointment of coun- 
sel and pleaded guilty, that he was then calm and 
not intimidated, and, after hearing him testify, 
that he was completely unworthy of belief. It ac- 
cordingly denied the application for a new trial. 
This denial was affirmed by the Supreme Court 
of Michigan, largely upon the basis of the findings 
of fact by the trial court. The Supreme Court of 
the United States reversed. The latter Court felt 
that counsel might have been of assistance to the 
prisoner, in view of his youth, lack of education 
and low mentality, by requiring the state to prove 
its case against him (saying the evidence was 
largely circumstantial), by raising a question as to 
his sanity, and by presenting factors which might 
have lessened the severity of the penalty imposed. 
It was the maximum permitted under the Michi- 
gan law—solitary confinement for life at hard 
labor. The case was decided by the Supreme Court 
of the United States in 1957. The majority opin- 
ion does not seem to have given any consideration 
whatsoever to the difficulties of proof which the 
state might encounter after the lapse of many 
years or the risks to society which might result 
from the release of a prisoner of this type, if the 
new prosecution should fail. They are, however, 
pointed out in the dissent. 

Another recent case which seems to us surpris- 
ing, and the full scope of which we cannot foresee, 
is Lambert v. California, 355 U.S., decided Decem- 
ber 16, 1957. In that case a majority of the Court 
reversed a conviction under a Los Angeles ordi- 
nance which required a person convicted of a 
felony, or of a crime which would be felony under 
the law of California, to register upon taking up 
residence in Los Angeles. Lambert had been con- 
victed of forgery and had served a long term in a 
California prison for that offense. She was arrested 
on suspicion of another crime and her failure to 
register was then discovered and she was prose- 
cuted, convicted and fined. The majority of the 
Supreme Court found that she had no notice of 
the ordinance, that it was not likely to be known, 
that it was a measure merely for the convenience 
of the police, that the defendant had no opportu- 
nity to comply with it after learning of it and 
before being prosecuted, that she did not act wil- 
fully in failing to register, that she was not 
“blameworthy” in failing to do so, and that her 
conviction involved a denial of due process of law. 

This decision was reached only after argument 
and reargument. Mr. Justice Frankfurter wrote a 
short dissenting opinion in which Mr. Justice 
Harlan and Mr. Justice Whittaker joined. He re- 
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ferred to the great number of state and federal 
statutes which imposed criminal penalties for non- 
feasance and stated that he felt confident that “the 
present decision will turn out to be an isolated 
deviation from the strong current of precedents— 
a derelict on the waters of the law.” 

We shall not comment in this report upon the 
broad sweep which the Supreme Court now gives 
to habeas corpus proceedings. Matters of this sort 
seem to fall within the scope of the committee of 
this Conference on the Habeas Corpus Bill which 
has been advocated for some years by this Confer- 
ence for enactment by the Congress of the United 
States, and has been supported by the Judicial 
Conference of the United States, the American 
Bar Association, the Association of Attorneys Gen- 
eral and the Department of Justice. 

We cannot, however, completely avoid any ref- 
erence at all to habeas corpus matters because 
what is probably the most far reaching decision 
of 1ecent years on state criminal procedure which 
has been rendered by the Supreme Court is itself 
very close to a habeas corpus case. That is the case 
of Griffin v. Illinois, 351 U.S. 12, which arose un- 
der the Illinois Post Conviction Procedure Act. 
The substance of the holding in that case may per- 
haps be briefly and accurately stated in this way: 
If a transcript of the record, or its equivalent, is 
essential to an effective appeal, and if a state per- 
mits an appeal by those able to pay for the cost of 
the record or its equivalent, then the state must 
furnish without expense to an indigent defendant 
either a transcript of the record at his trial, or an 
equivalent thereof, in order that the indigent de- 
fendant may have an equally effective right of 
appeal. Otherwise, the inference seems clear, the 
indigent defendant must be released upon habeas 
corpus or similar proceedings. Probably no one 
would dispute the proposition that the poor man 
should not be deprived of the opportunity for a 
meritorious appeal simply because of his poverty. 
The practical problems which flow from the de- 
cision in Griffin v. Illinois are, however, almost 
unlimited and are now only in course of develop- 
ment and possible solution. This was extensively 
discussed at the 1957 meeting of this Conference 
of Chief Justices in New York. 

We may say at this point that in order to give 
full effect to the doctrine of Griffin v. Illinois, we 
see no basis for distinction between the cost of the 
record and other expenses to which the defendant 
will necessarily be put in the prosecution of an 
appeal. These include filing fees, the cost of print- 
ing the brief and of such part of the record as 
may be necessary, and counsel fees. 

The Griffin case was very recently given retro- 
active effect by the Supreme Court in a per curiam 


opinion in Eskridge v. Washington State Board of 
Prison Terms and Paroles, 78 S.Ct. 1061. In that 
case the defendant, who was convicted in 1935, 
gave timely notice of an appeal. His application 
then made for a copy of the transcript of the trial 
proceedings to be furnished at public expense was 
denied by the trial judge. A statute provided for 
so furnishing a transcript if “in his [the trial 
judge's] opinion justice will thereby be pro- 
moted.” The trial judge found that justice would 
not be promoted, in that the defendant had had a 
fair and impartial trial, and that, in his opinion, 
no grave or prejudicial errors had occurred in the 
trial. The defendant then sought a writ of man- 
date from the Supreme Court of the state, order- 
ing the trial judge to have the transcript fur- 
nished for the prosecution of his appeal. This 
was denied and his appeal was dismissed. In 1956 
he instituted habeas corpus proceedings which, on 
June 16, 1958, resulted in a reversal of the Wash- 
ington Court’s decision and a remand “for further 
proceedings not inconsistent with this opinion.” 
It was conceded that the “reporter’s transcript” 
from the trial was still available. In what form it 
exists does not appear from the Supreme Court’s 
opinion. As in Griffin, it was held that an ade- 
quate substitute for the transcript might be fur- 
nished in lieu of the transcript itself. Justices 
Harlan and Whittaker dissented briefly on the 
ground that “on this record the Griffin case de- 
cided in 1956 should not be applied to this con- 
viction occurring in 1935.” This accords with the 
view expressed by Mr. Justice Frankfurter in his 
concurring opinion in Griffin that it should not be 
retroactive. He did not participate in the Eskridge 
case. 

Just where Griffin v. Illinois may lead us is 
rather hard to say. That it will mean a vast in- 
crease in criminal appeals and a huge case load 
for appellate courts seems almost to go without 
saying. There are two possible ways in which the 
meritorious appeals might be taken care of and 
the non-meritorious appeals eliminated. One 
would be to apply a screening process to appeals 
of all kinds, whether taken by the indigent or by 
persons well able to pay for the cost of appeals. It 
seems very doubtful that legislatures generally 
would be willing to curtail the absolute right of 
appeal in criminal cases which now exists in many 
jurisdictions. Another possible approach would be 
to require some showing of merit before permit- 
ting an appeal to be taken by an indigent defend- 
ant at the expense of the state. 

Whether this latter approach which we may call 
“screening” would be practical or not is, to say the 
least, very dubious. First, let us look at a federal 
statute and Supreme Court decisions thereunder. 
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What is now subsection (a) of Section 1915 of 
Title 28, U.S.C.A. contains a sentence reading as 
follows: “An appeal may not be taken in forma 
pauperis if the trial court certifies in writing that 
it is not taken in good faith.” This section or a 
precursor thereof was involved in Miller v. United 
States, 317 U.S. 192; Johnson v. United States, 352 
U.S. 565; and Farley v. United States, 354 U.S. 
521, 523. In the Miller case the Supreme Court 
held that the discretion of the trial court in with- 
holding such a certificate was subject to review on 
appeal, and that in order that such a review might 
be made by the Court of Appeals it was necessary 
that it have before it either the transcript of the 
record or an adequate substitute therefor, which 
might consist of the trial judge’s notes or of an 
agreed statement as to the points on which review 
was sought. Similar holdings were made by per 
curiam opinions in the Johnson and Farley cases, 
in each of which the trial court refused to certify 
that the appeal was taken in good faith. In each 
case, though perhaps more clearly in Johnson, the 
trial court seems to have felt that the proposed ap- 
peal was frivolous, and hence not in good faith. 

The Eskridge case, above cited, decided on 
June 16, 1958, rejected the screening process un- 
der the state statute there involved, and appears 
to require, under the Fourteenth Amendment, 
that a full appeal be allowed—not simply a review 
of the screening process, as under the federal 
statute above cited. The effect of the Eskridge case 
thus seems rather clearly to be that unless all ap- 
peals, at least in the same types of cases, are subject 
to screening, none may be. 

It would seem that it may be possible to make a 
valid classification of appeals which shall be sub- 
ject to screening and of appeals which shall not. 
Such a classification might be based upon the 
gravity of the offense or possibly upon the sen- 
tence imposed. In most, if not all, states, such 
a classification would doubtless require legislative 
action. 

In the Griffin case, it will be recalled, the Su- 
preme Court stated that a substitute for an actual 
transcript of the record would be acceptable if it 
were sufficient to present the points upon which 
the defendant based his appeal. The Supreme 
Court suggested the possible use of bystanders’ 
bills of exceptions. 

It seems probable to us that an actual transcript 
of the record will be required in most cases. For 
example, in cases where the basis for appeal is the 
alleged insufficiency of the evidence, it may be 
very difficult to eliminate from that part of the 
record which is to be transcribed portions which 
seem to have no immediate bearing upon this 
question. A statement of the facts to be agreed 


upon by trial counsel for both sides may be still 
more difficult to achieve even with the aid of the 
trial judge. 

The danger of swamping some state appellate 
courts under the flood of appeals which may be 
loosed by Griffin and Eskridge is not a reassuring 
prospect. How far Eskridge may lead and whether 
it will be extended beyond its facts remain to be 
seen. 


Conclusions 


This long review, though far from exhaustive, 
shows some of the uncertainties as to. the distri- 
bution of power which are probably inevitable 
in a federal system of government. It also shows, 
on the whole, a continuing and, we think, an 
accelerating trend towards increasing power of the 
national government and correspondingly con- 
tracted power of the state governments. Much of 
this is doubtless due to the fact that many matters 
which were once mainly of local concern are now 
parts of larger matters which are of national con- 
cern. Much of this stems from the doctrine of a 
strong, central government and of the plenitude 
of national power within broad limits of what 
may be “necessary and proper” in the exercise of 
the granted powers of the national government 
which was expounded and established by Chief 
Justice Marshall and his colleagues, though some 
of the modern extensions may and do seem to us 
to go to extremes. Much, however, comes from 
the extent of the control over the action of the 
states which the Supreme Court exercises under 
its views of the Fourteenth Amendment. 

We believe that strong state and local govern- 
ments are essential to the effective functioning of 
the American system of federal government; that 
they should not be sacrificed needlessly to level- 
ing, and sometimes deadening, uniformity; and 
that in the interest of active, citizen participation 
in self-government—the foundation of our democ- 
racy—they should be sustained and strengthened. 

As long as this country continues to be a devel- 
oping country and as long as the conditions under 
which we live continue to change, there will al- 
ways be problems of the allocation of power de- 
pending upon whether certain matters should be 
regarded as primarily of national concern or as 
primarily of local concern. These adjustments can 
hardly be effected without some friction. How 
much friction will develop depends in part upon 
the wisdom of those empowered to alter the 
boundaries and in part upon the speed with 
which such changes are effected. Of course, the 
question of speed really involves the exercise of 
judgment and the use of wisdom, so that the two 
things are really the same in substance. 
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We are now concerned specifically with the 
effect of judicial decisions upon the relations be- 
tween the federal government and the state gov- 
ernments. Here we think that the over-all tend- 
ency of decisions of the Supreme Court over the 
last twenty-five years or more has been to press 
the extension of federal power and to press it 
rapidly. There have been, of course, and still are, 
very considerable differences within the Court on 
these matters, and there has been quite recently 
a growing recognition of the fact that our govern- 
ment is still a federal government and that the 
historic line which experience seems to justify be- 
tween matters primarily of national concern and 
matters primarily of local concern should not be 
hastily or lightly obliterated. A number of justices 
have repeatedly demonstrated their awareness of 
problems of federalism and their recognition that 
federalism is still a living part of our system of 
government. 

The extent to which the Supreme Court as- 
sumes the function of policy-maker is also of con- 
cern to us in the conduct of our judicial business. 
We realize that in the course of American history 
the Supreme Court has frequently—one might, in- 
deed, say customarily—exercised policy-making 
powers going far beyond those involved, say, in 
making a selection between competing rules of 
law. 

We believe that in the fields with which we are 
concerned, and as to which we feel entitled to 
speak, the Supreme Court too often has tended 
to adopt the role of policy-maker without proper 
judicial restraint. We feel this is particularly the 
case in both of the great fields we have discussed— 
namely, the extent and extension of the federal 
power, and the supervision of state action by the 
Supreme Court by virtue of the Fourteenth 
Amendment. In the light of the immense power 
of the Supreme Court and its practical non- 
reviewability in most instances, no more impor- 
tant obligation rests upon it, in our view, than 
that of careful moderation in the exercise of its 
policy-making role. 

We are not alone in our view that the Court, 
in many cases arising under the Fourteenth 
Amendment, has assumed what seem to us pri- 
marily legislative powers. (See Judge Learned 
Hand on the Bill of Rights.) We do not believe 
that either the framers of the original Constitu- 
tion or the possibly somewhat less gifted drafts- 
men of the Fourteenth Amendment ever contem- 
plated that the Supreme Court would, or should, 
have the almost unlimited policy-making powers 
which it now exercises. It is strange, indeed, to re- 
flect that under a Constitution which provides for 
a system of checks and balances and of distribu- 


tion of power between national and state govern- 
ments one branch of one government—the Su- 
preme Court—should attain the immense, and in 
many respects, dominant, power which it now 
wields. 

We believe that the great principle of distribu- 
tion of powers among the various branches of 
government and between levels of government has 
vitality today and is the crucial base of our democ- 
racy. We further believe that in construing and 
applying the Constitution and laws made in pur- 
suance thereof, this principle of the division of 
power based upon whether a matter is primarily 
of national or of local concern should not be lost 
sight of or ignored, especially in fields which bear 
upon the meaning of a constitutional or statutory 
provision, or the validity of state action presented 
for review. For, with due allowance for the 
changed conditions under which it may or must 
operate, the principle is as worthy of our con- 
sideration today as it was of the consideration of 
the great men who met in 1787 to establish our 
nation as a nation. 

It has long been an American boast that we 
have a government of laws and not of men. We 
believe that any study of recent decisions of the 
Supreme Court will raise at least considerable 
doubt as to the validity of that boast. We find 
first that in constitutional cases unanimous de- 
cisions are comparative rarities and that multiple 
opinions, concurring or dissenting, are common 
occurrences. We find next that divisions in result 
on a five to four basis are quite frequent. We find 
further that on some occasions a majority of the 
Court cannot be mustered in support of any one 
opinion and that the result of a given case may 
come from the divergent views of individual Jus- 
tices who happen to unite on one outcome or the 
other of the case before the Court. 

We further find that the Court does not accord 
finality to its own determinations of constitu- 
tional questions, or for that matter of others, We 
concede that a slavish adherence to stare decisis 
could at times have unfortunate consequences; 
but it seems strange that under a constitutional 
doctrine which requires all others to recognize the 
Supreme Court’s rulings on constitutional ques- 
tions as binding adjudications of the meaning and 
application of the Constitution, the Court itself 
has so frequently overturned its own decisions 
thereon, after the lapse of periods varying from 
one year to seventy-five, or even ninety-five years. 
(See the tables appended to Mr. Justice Douglas’ 
address on Stare Decisis, 49 Columbia Law Review 
735, 756-758.) The Constitution expressly sets up 
its own procedures for amendment, slow or cum- 
bersome though they may be. 
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These frequent differences and occasional over- 
rulings of prior decisions in constitutional cases 
cause us grave concern as to whether individual 
views of the members of the Court as from time to 
time constituted, or of a majority thereof, as to 
what is wise or desirable do not unconsciously 
override a more dispassionate consideration of 
what is or is not constitutionally warranted. We 
believe that the latter is the correct approach, and 
we have no doubt that every member of the Su- 
preme Court intends to adhere to that approach, 
and believes that he does so. It is our earnest hope 
which we respectfully express, that that great 
Court exercise to the full its power of judicial self- 
restraint by adhering firmly to its tremendous, 
strictly judicial powers and by eschewing, so far 
as possible, the exercise of essentially legislative 
powers when it is called upon to decide questions 
involving the validity of state action, whether it 
deems such action wise or unwise. The value of 
our system of federalism, and of local self- 
government in local matters which it embodies, 
should be kept firmly in mind, as we believe it 
was by those who framed our Constitution. 

At times the Supreme Court manifests, or seems 
to manifest, an impatience with the slow workings 
of our federal system. That impatience may ex- 
tend to an unwillingness to wait for Congress to 
make clear its intention to exercise the powers con- 
ferred upon it under the Constitution, or the 
extent to which it undertakes to exercise them, 
and it may extend to the slow processes of amend- 
ing the Constitution which that instrument pro- 
vides. The words of Elihu Root on the opposite 
side of the problem, asserted at a time when de- 
mands were current for recall of judges and judi- 
cial decisions, bear repeating: “If the people of 
our country yield to the impatience which would 
destroy the system that alone makes effective these 
great impersonal rules and preserves our consti- 
tutional government, rather than endure the 
temporary inconvenience of pursuing regulated 
methods of changing the law, we shall not be re- 
forming, we shall not be making progress, but 
shall be exhibiting . . . the lack of that self- 
control which enables great bodies of men to 
abide the slow process of orderly government 
rather than to break down the barriers of order 
when they have struck the impulse of the mo- 
ment.” (Quoted by Harrison Tweed in “Provi- 
sions of the Constitution Concerning the Supreme 
Court of the United States,” Boston University 
Law Review, January, 1951, p. 43.) 


We believe that what Mr. Root said is sound 
doctrine to be followed towards the Constitution, 
the Supreme Court and its interpretation of the 
Constitution. Surely, it is no less incumbent upon 
the Supreme Court, on its part, to be equally re- 
strained and to be as sure as is humanly possible 
that it is adhering to the fundamentals of the Con- 
stitution with regard to the distribution of powers 
and the separation of powers, and with regard to 
the limitations of judicial power which are im- 
plicit in such separation and distribution, and 
that it is not merely giving effect to what it may 
deem desirable. 

We may expect the question as to what can be 
accomplished by the report of this committee or 
by resolutions adopted in conformity with it. Most 
certainly some will say that nothing expressed 
here would deter a member or group of members 
of an independent judiciary from pursuing a 
planned course. Let us grant that this may be true. 
The value of a firm statement by us lies in the fact 
that we speak as members of all the state appellate 
courts with a background of many years’ experi- 
ence in the determination of thousands of cases 
of all kinds. Surely there are those who will re- 
spect a declaration of what we believe. And it just 
could be true that our statement might serve as an 
encouragement to those members of an independ- 
ent judiciary who now or in the future may in 
their conscience adhere to views more consistent 
with our own. 


Respectfully submitted: 


FREDERICK W. BRUNE, 

Chief Judge of Maryland, Chairman 
ALBERT Conway, 

Chief Judge of New York 
Joun R. DETHMERs, 

Chief Justice of Michigan 
WILLIAM H, DuCcKworTH, 

Chief Justice of Georgia 
Joun E. HICKMAN, 

Chief Justice of Texas 
JouN E. Martin, 

Chief Justice of Wisconsin 
MARTIN A. NELSON, 

Associate Justice of Minnesota 
WILLIAM C, Perry, 

Chief Justice of Oregon 
TayLor H, STUKEs, 

Chief Justice of South Carolina 
RAYMOND S. WILKINS, 

Chief Justice of Massachusetts 


(Text of the resolution of the Conference of Chief Justices approving the report is on the next page.) 
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Resolution on Federal-State Relationships 


As Affected by Judicial Decisions 


(Adopted by the Conference of Chief Justices 
August 23, 1958. The majority for the resolution 
was thirty-six to eight, with two Justices abstain- 
ing and four members of the Conference absent.) 


RESOLVED: 

1. That this Conference approves the Report of 
the Committee on Federal-State Relationships as 
Affected by Judicial Decisions submitted at this 
meeting. 

2. That in the field of federal-state relation- 
ships the division of powers between those granted 
to the national government and those reserved to 
the state governments should be tested solely by 
the provisions of the Constitution of the United 
States and the Amendments thereto. 

3. That this Conference believes that our sys- 
tem of federalism, under which control of matters 
primarily of national concern is committed to our 
national government and control of matters pri- 
marily of local concern is reserved to the several 
states, is sound and should be more diligently 
preserved. 

4. That this Conference, while recognizing that 
the application of constitutional rules to changed 
conditions must be sufficiently flexible as to make 
such rules adaptable to altered conditions, be- 
lieves that a fundamental purpose of having a 


written constitution is to promote the certainty 
and stability of the provisions of law set forth in 
such a constitution. 

5. That this Conference hereby respectfully 
urges that the Supreme Court of the United 
States, in exercising the great powers confided to 
it for the determination of questions as to the 
allocation and extent of national and state 
powers, respectively, and as to the validity under 
the federal Constitution of the exercise of powers 
reserved to the states, exercise one of the greatest 
of all judicial powers—the power of judicial self- 
restraint—by recognizing and giving effect to the 
difference between that which, on the one hand, 
the Constitution may prescribe or permit, and 
that which, on the other, a majority of the Su- 
preme Court, as from time to time constituted, 
may deem desirable or undesirable, to the end 
that our system of federalism may continue to 
function with and through the preservation of 
local self-government. 

6. That this Conference firmly believes that the 
subject with which the Committee on Federal- 
State Relationships as Affected by Judicial Deci- 
sions has been concerned is one of continuing im- 
portance, and that there should be a committee 
appointed to deal with the subject in the ensuing 
year. 
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